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mous consent of the House to submit the follow- 
ing resolution: ; 


Resolved, That the Committee of Ways and Means be 
instructed to inquire whether any, and if so what, legisia- 
tion may be necessary and proper, in view of present or 
impending events, to prevent the exportation, melting, or 
hoarding of the domestic and foreign coin of or circulating 
in the United States, including also exportation or hoard- 
ing of bullion; also, to inquire into the expediency of re 
viving the acts authorizing the currency of foreign gold 
coins, and making them a legal tender, and whether any 
change in the laws regulating the value of domestic or for- 
eign coins is necessury or p.oper; and to report by bill or 
otherwise. 


There was no objection; and the resolution was | 


received, 

Mr.VALLANDIGHAM. Mr. Speaker, allow 
me to say to the House that I do not contemplate 
a return to the absurd and exploded direct policy 
of pains and penalties, but, on the contrary, wise, 
indirect commercial legislation. 

The resolution was adopted. 


GOLD AND SILVER COIN IN THE COUNTRY. 
Mr. VALLANDIGHAM. 


submit the following resolution: 

Resolved, That the Secretary of the Treasury be directed 
to report to the House at an early day the amount, actual 
or estimated, of gold and silver coin and bullion in the loyal 
States on the lst day of January, 1862, or at the date of the 
latest reports or information accessible to him; also, the 


proportion thereof at that date held by the several banks of 
said States. 


Objection was made. 
PRINTED MATTER OUTSIDE THE MAILS. 

Mr. COLFAX, from the Committee on the 
Post Office and Post Roads, reported a bill to reg- 
ulate the carriage of printed matter outside of the 
mails; which was read a first and second time by 
its title. 

The bill was then read in exrtenso. 


I ask leave to 


Mr. COLFAX. Mr. Speaker, this bill amounts | 
to an increase of the Post Office revenue by im- | 
posing a postage upon the tons of printed matter | 


now carried outside of the mails by express com- 
panies, baggage masters upon railroads, &c. This 
One sentence will explain its whole object. But 
the House may desire to have time for examina- 
tion and for 


Tuesday. 
The motion was agreed to. 


SALE OF POSTAGE STAMPS. 
Mr. COLFAX, from the Committee on the 


Post Office and Post Roads, reported a bill re- | 
specting the sale of postage stamps and envelopes; | 
which was read a first and second time by its | 


title. 
_The bill, which was then read in extenso, pro- 
vides that after the Ist of July, 1862, the Post- 


master General shall be authorized to require pay- | 


ment from postmasters at the time of delivery for 


stamps and stamped envelopes; and he may re- | 


quire such postmasters as he may select as stamp 
agents to adopt such regulations as he may deem 
necessary to carry this into effect. 

Mr. COLFAX. Lask that that bill be now put 
upon its passage. I will explain it. The error 
which it is intended to correct is this: postage 
stamps and stamped envelopes are money, and 


they are sold by postmasters all over the country, | 


and used for the transmission of letters through 
the mails. They are sent out upona free system, 
and any postmaster can be supplied with one 
hundred or ten thousand stamps, and will have 
them sent to him without paying a cent for them 
at the time. The postmaster is not asked to ac- 
count for them until the stamps are sold and used. 


The Postmaster General has made the’ following 
recommendation: 


“* It is believed that a change of the present system of issu- 
ing postage na and envelopes would prove to be highly 
advantageous. Instead of being delivered, as at present, 
on orders from postmasters, and charged to their account, 
the latter might be required to purchase a sufficient quantity 
to meet the wants of their respective offices. This would 
simplify the accounts of the Department, expedite the col- 
lection of its revenues, obviate losses from bad debts, and 


supersede the necessity of litigation for their recovery. It 


ebate of this proposition; and I | 
therefore move that the bill be printed, and that | 
its farther consideration be postponed until next | 
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is, therefore, respectfully recommended to the considera- 
tion of Congress.”’ 


In approval of that recommendation of the Post- 


master General, the Committee on the Post Office | 


and Post Roads reported the pending bill, which 
is now before the House. 


Mr. WASHBURNE. 


nished him? 
Mr. COLFAX. Yes, sir. These postage stamps 
and stamped envelopes are really money. 


Mr. WASHBURNE. Suppose the postmaster | 


has not got the money? 


Mr.COLFAX. Then he ought not to be post- 
master. 


Mr. WASHBURNE. There are many respect- 


able and honest men who have not twenty dollars | 


in specie. 

Mr. COLFAX. 
the law will be. 

Mr. RICHARDSON. 
will first permit me tosayaword. Inaddition to 
the difficulty suggested by my colleague, I should 
like to inquire of the gentleman from Indiana 
whether there ought not to be some limitation 
based upon the amount that an officer receives? 
In the sparsely settled portions of the country 
where there are small post offices, it occurs that 
they have great difficulty in getting the money 
even to buy the post office stamps when they need 
them. 
State of Indiana, from which the gentleman comes, 
as well as in my own State of Illinois. I know 
that there are many, too, in the State of Minnesota. 


I will state what the effect of 


I hope the gentleman | 


UBLISHED BY JOHN C. RIVES, WASHINGTON. D. C. 


I do not know but that | 
the proposition of the committee will lead to some | 
difficulty, if Lunderstand it correctly. Is tht post- |} 
master to make an advance upon the stamps fur- || 


There are hundreds of such offices in the || 
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| certain portions of my own district, postmasiers 
may want ten or fifteen dollars’ worth of stantps, 
|| and how will they transmit the pay for them? 
We know that under the present system the re- 
| cespts of the local post offices are paid in drafts to 
|| the contractors. Would it not be better to provide 
that postmasters receiving stamps shall be charred 
with them and held neues for them, for a 
certain length of time, say one or two months, 
unless they return them? It strikes me that the 
|| practical difficulty I have suggested will be almost 
|| insurmountable. 
| Mr.COLFAX. The bill itself obviates the dif- 
ficulty to which the gentleman has alluded. It au- 
| thorizes the Postmaster General to establish stamp 


' . . 
|| agents in such places as he thinks proper, and it 


| is his intention to establish them in various parts 
of the country, so that the postmasters will not 
be required to send to the office here, or to any 
other distant office. Every facility possible will 
be afforded to the small offices. The Department 
says it is utterly impossible to prevent great losses 
by the system which @w exists, and that the 
provisions of this bill will relieve the difficulty. 

Mr. W@SHBURNE. Suppose a postmaster 
has a large amount of stamps on hand when he 
goes out of office; what will he do with them? 

Mr. COLFAX. Sell them to his successor. 

Mr. WASHBURNE. Suppose his successor 
will not purchase them? 

Mr. COLFAX. The stamp agent, in such a 
case, will be authorized hy the Postmaster Gen- 
| eral to receive them back from those postmasters 

who have them left on their hands. 
Mr. WASHBURNE,. How many new offices 





The postmasters at those offices may not have | 


money enough to buy the stamps needed by their 
little neighborhood. It seems to me that the effect 
of the bill will be to cut off all poor men from get- 


ting to be postmasters, and leave that patronage | 


in the hands of the rich. It may occur under it 
that a man cannot be found in some of the dis- 
tricts to take the postmastership. 

Mr. COLFAX. I will state the effect of the 
present system. There is no limit by law of the 
number of stamps that the postmaster can send 
for; but the Department may exercise its discre- 
tion, if it finds that the postmaster is sending for 
more than he needs, to forward him smaller quan- 
tities. These postage stamps and stamped envel- 
opes are distributed upon the credit system. The 
postmaster sells them to his neighbors, and re- 
ceives pay for them. He holds the money him- 
self until the endofthe quarter. When the quarter 
expires he makes a return as to how many stamps 


are sold; and unless you send a special agent out, | 


there is no living man who can tell whether the 
return 18 correct or not. 


ducted, and he is charged only with those he has | 


returned as having been sold. 

Another defect of the system isthis: when the 
postmaster goes out of office—and the instances 
are numerous—the family of the postmaster, in- 
stead of surrendering the stamps on hand, sells 
them and keeps the proceeds, and compels the 
Department to enter suit for their recovery. 

hese are the evils which ought to be remedied. 
If you cannot get a man able to pay for ten or one 
hundred dollars’ worth of stamps, then he is not 
fit for the office of postmaster. It is an anomaly 
that a Department, which is not self-sustaining at 
best, should send out all over the country what 
actually is money, and when they know that by 
doing so they holdout temptations to defalca- 
tions. Establish convenient points where these 
stamps can be obtained, and you will preventthese 
defaleations. The Committee on the Post Office 
and the Postmaster General think this arrange- 
ment will remove the difficulty. 

Mr.MAYNARD. 1 would like to vote for the 


bill if I can, but there is one practical difficulty | 


which I would like to have explained away before I 
am called upon to vote. In what way are remote 
postmasters in the raral districts to remit the pay 
for such stamps as they want? For example, in 


He reports that he has | 
so many which he has not sold, and they are de- 


will this bill create? 

Mr. COLFAX. It does not provide for crea- 
| ting any new paying offices. It simply provides 
that the Postmaster General may make certain 
postmasters distributing postmasters for stamps, 
without additonal compensation. 

Mr. COX. 1| would suggest to the gentleman 
from Indiana whether he cannot propose some 
amendment to his bill whieh will reach the ob- 
| jections which have been urged by gentlemen? 
| Why not limit it to cases where the stamps 
| amount to one hundred dollars, or more. 

Mr. COLFAX. I have stated that these de- 
falcations occur in small sums, and in very smal! 
offices. An instance recently occurred of a de- 
falcation of $4 65 for stamps, which the party re- 
fused to pay for, and the Department were com- 
pelled to institute a suit in the United States court 
against the postmaster and his sureties for that 
| small amount. 
| Mr. COX, I think, perhaps, this billis of a 
little more importance than appears upon its face, 
and it ought to be considered with more delibera- 
tion. I move to postpone its consideration until 
|| next Tuesday, when the gentleman’s other bil! 
| comes up; and that, in the meantime, it be printed. 

Mr. COLFAX. I have no objection to the 
delay; but [ wish to state again that this whole 
matter is in a nut-shell. The question is simply 
whether we will keep thirty or forty thousand ac- 
counts for all kinds of stamps which are precisely 
| the same as money, and are used as such for small 
change, and give credit for them, or whether we 
| willrequire them to be paid for when we send them 
| out, and thereby prevent the defalcations which 
| are constantly occurring in these small offices. 

The motion to postpone was agreed to. 


FORTIFICATION APPROPRIATION BILL. 





Mr. STEVENS. I move that the rules be sus- 
|| pended, and that the ELouse resolve itself into the 
| Committee of the Whole on the state of the Union 
The motion was agreed to. 
So the House resolved itself into the Commit- 
| tee of the Whole on the state of the Union, (Mr. 
Asuer in the chair,) and proceeded to the con- 
| sideration of the bill (H.R. No. 156) making ap- 
propriations forthe construction, yreservation,and 
| repairs of certain fortifications afd other works of 
| defense, for the year ending the 30th of June, and 


|| additional appropriations for the year ending the 
i} 
|| 30th of June, 1862. 
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Mr. WADSWORTH. I avail myself, Mr. 
Chairman, of this opportunity to give to the House 
the reasons which | proposed to offer a while ago 
for the vote I desired to give upon the resolution in- 
troduced this morning by the gentleman from New 
York, [Mr. Connine,] and passed a short time 
since. My colleagues from Kentucky voted for 
that resolution, and I was myself anxious to do so. 
lam still satisfied that, upon the naked proposition 
contained in it, the resolution truly reflects the will 
of their loyal constituents. But Lylid not feel at 
liberty, without any explanation, though it was 
the desire of my heart, to vote for the resolution, | 
could not, although I was satisfied that it was the 
duty of the Representatives of the people at once 
to proceed to consider the great question of the 
ways and means for carrying on the war—I say 
I could not, under the circumstances which would 
surround that vote, give itatthattime. A resolu- 
tion, the most important, 1 undertake to say, yet 


introduced into this House, was brought in here, || 


and a speech in interpretation of the purposes for 
which it was introduced, and as a commentary 
upon its text, from the distinguished gentleman 
from Ohio, [Mr. Bincuam,} is delivered, and then 
the previous question is sprung and sustained by 
the majority, and gentlemen are asked to vote at 
once under that commentary and under that previ- 
ous question, and without any answer to the most 
remarkable speech, ¢ dering the source from 
which it came, that was ever heard upon this floor. 
I am never startled when the gentlem@n from IIli- 
nois, (Mr. Lovesoy,] who sits yonder, rises, upon 
that subject so near his heart, to teach us his con- 
struction of the Constitution, the will of the Lord, 
and the duty of the nation in this rebellion. Nor 
am I astonished when the distinguished gentleman 
from Pennsylvania, {[Mr. Srevens,}and who gives 
me the honor of his attention, risesand unfolds his 
views upon this question. 


But I was astonished in more respects than one | 


when my neighbor from the State of Ohio deliv- 
ered his views of the policy of the Government, 
and laid down the boundaries—the no boundaries, 
rather—of the pawer of Congress to provide for 
the common defense and the public welfare—aston- 
ished in more than one respect. A gentleman for 
whom I had the highest esteem, and whose course, 
as | had observed it here, gave me the impression 
ofa patriotic man and a learned lawyer, rises here 
and tells the Representatives of the people thatthere 
are no boundaries to that power, and that Congress 
is OMnipotent to provide for the common defense, 
and that, under that general phrase of the Constitu- 
tion, all other limitations of the Constitution are 
swept away as chaff, and that we may do any- 
thing in the world not forbidden by “** natural 
right.’’ Sir, is not the limitation itself absurd? 
How comes it that natural right limits any sov- 
ereign power? I hold that natural right does not 
limit sovereign power. It is a matter addressed 
merely to the discretion of the sovereign, but does 
not affect the power. The sovereign may do what 
he pleases, unfettered by natural right, so far as 
the question of power is concerned. 

The argumentation by which so startling a 
proposition as that was supported was equally 
surprising. it was asserted that trial by jury, 


indictment, presentment, all the guards thrown | 


around the rights of the citizens of this country, 
were swept away, because alien enemies had no 
such rights. It was argued that the power to take 
life without due process of law, and without trial 
by jury, was implied because we could take life 
by court-martial—bring a man to the drum-head, 
condemn him to death, and execute him. It wasar- 
gued that the power *‘ to make rules concerning 


captures on land and water’’ implies the power | 
to take the property of citizens without making | 


compensation therefor, and without due process 
of law. With fervid declamation and with an ut- 
terance thickened by intense feeling, thegentleman 
rushed into these extremes, and pointed out what 
he would do under these supposed powers to my 


constituents as well as the constituents of other | 


gentlemen upon this floor. Now, sir, I do not 
give in to any such interpretation of the Consti- 
tution as that. Not one dollar will I vote, not 
one man will I grant for any such purpose, or to 
sustain any such interpretation. Nay, more, sir, 
I will give all that my people have, their cattle on 
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tion of the Constitution as that to the ruin of the | 


people of this country. 

And, sir, I am not one of those who prefer sla- 
very to the integrity and glory and perpetuity of 
my country. I prefer its renown and its integrity 
above all property and to my own poor life, and 


have proven it. Allthat my people have they are | 


willing to give for the defense of the Constit:tion 
and the Union. The glory and renown and pres- 
ervation of their country is higher than any other 
earthly consideration, Kentucky has gone into 
this war to extinguish rebellion by the sword, and 
she never will lay down that sword while the war 
is waged in the spirit of the Constitution till that 
great purpose has been accomplished, and the au- 


daciotts men who have precipitated this ruin upon | 


the country—the leaders and controllers in the 
council and in the field—have been brought to the 


| halter. Sympathizing as I do all through me with | 


this great purpose, ioving my country not less 
than any man upon this floor or outside this Hall, 


and willing to make any sacrifice for it thata free- | 


man can be asked to make. I deplore the agitation 
of this question, or the attempt to give this war a 


| turn which must at once enlarge the proportions 


| be done for the common defense. 


of the rebellion and put an end to the possibility 
of success 1n our ellorts to Suppress lt. 

Is it necessary that I should attempt to answer 
a constitutional argument, sucl 
I have referred—that Congress has power for the 
common defense to do anything that can be done 
that is not forbidden by natural right? No, sir. 
I maintain thatthe Federal Government is not sov- 


in the States, and that there is no such thing as 








claimed by the gentleman from Ohio in an effort to 
put down rebellion on the part of our own citizens, 
was claimed the other day with far more correct- 
ness and logical force by the gentleman from Kan- 
sas [Mr. Conway] ina war witha foreign nation, 
The gentleman from Ohio is disposed to treat this 
as a rebellion—to treat it as a war—(if it can be 
called a war at all)—against insurgent citizens 
whose duties and whose rights are bounded by 
the Constitution, and not as a war against alien 
enemies, who owe no allegiance to the Constitu- 
tion, and can claim no protection from it. The 
gentleman from Kansas proposed with far more 
correctness to treat it as a war against a quasi inde- 
pendent nation, to recognize the fact that the re- 
volted States were an alien belligerent Power, and 


| to treatthem as analien nation—to subjugate them, 


and then do what it pleased us to do with them as 

nquered provinces. Such a position as that can 
be defended. Anargument can be made in favor of 
it. A lawyer can stand up and quote this Constitu- 
tion and the law of nations, and defend it, admit- 
ting them to be aliens. But no lawyer can stand 


_ here and defend the conclusion at which the gen- 


| non-combatants and confiscate it. 


1 as that to which || 


tleman from Kansas arrived on that occasion, that 
we have the right to seize the private property of 
The law of 
nations expressly forbids it. Private property 
upon land is exempt from capture even in a war 
with a foreign nation, and if you take the gentle- 
man’s position, you are at once bound by natural 
right, the law of nations, to respect private prop- 


ov- || erty upon land. 
ereign. I declare that sovereignty does not reside | 


sovereignty in thiscountry except the sovereignty | 


of the mass. The Federal Government itself is 
not sovereign, but limited’in many and important 
particulars. The State Governments are not sov- 
ereign. The Federal Government can do nothing 


that is not permitted to it in that instrument which | 
brought itinto being, and upon the preservation of | 


which its existence depends. Yet it is argued that 


all which is not forbidden by natural right may | 


serve the nation we may break ope the temple 


That to pre- | 


of the Constitution, and steal thence ‘* the life 0” | 


the building.’’ 


Sir, it is not contrary to natural | 


| right to establish-a monarchy in this country; | 


it is not contrary to natural right to pass ex post || 


| facto laws; it is not contrary to natural right to | 
| unite Church and State; it is not contrary to | 
natural right to found orders of nobility; and | 


yet can all these monstrous things be done to 
provide for the general weifare and the common 


defense, whether you base the argument upon the | 


preamble of the Constitution or upon the eighth 
section of article one—to which, 1 suppose, the 
gentleman refers—which declares that ** the Con- 
gress shall have power to lay and collect taxes, 


duties, imposts, and excises, to pay the debts, and 


provide for the common defense and general wel- 
fare of the United States:’’? Can it be contended 
for a moment that such vast and illimitable pow- 
ers belong to Congress? No, sir; Congress can 
provide for the common defense only in the man- 


ner that the Constitution points out, and by the | 


exercise of the powers granted by that instrument. 
Congress can exercise all those great powers which 
are conferred upon it by this Constitution for the 
common defense; it cannot exercise one solitary 
power not granted by this instrument, or neces- 
sarily inferable from its language. It overthrows 
our whole theory of government to say that Con- 
gress can exercise any power notexpressly granted 


But, sir, I did not rise to go into a discussion of 
that subject.. I rose to enter my protest on the in- 
stantin an unprepared and hurried manner, against 


| the doctrines proclaimed by the distinguished gen- 


tleman from Ohio, and to declare that I stand here 


| opposed both to the power claimed and the policy 


| trial by a petty jury, Congress, in 


proposed. It is argued that, because a court- 
martial can take the life of a citizen of this coun- 
try without an indictment by a grand jury, or a 

in providing for 
the common defense, is not jenttiotedl oy any such 
limitations. The worth of his whole argument 
may be shown by this illustration, made use of by 
the gentleman. There is an express exception in 


| the fifth article of the amendments of the Consti- 


tution of the right to take life by court-martial. 
It is as follows: ne 

‘*No person shall be held to answer for a capital or oth 
erwise infamous crime, unless on a presentment or indict 
ment of a grand jury, except in cases arising in the land or 
naval forees, or in the militia when in actual service in 
time of war or public danger.”’ 

And it is gravely argued that, because this na- 
tion is in the habit of putting citizens to death on 
the sentence of court-martial without indictment 
and trial by jury, that fact of itself overthrows 
this limitation which is imposed upon the power 
of Congress to take life or property without due 
process of law, and except in the manner pointed 


| out by the Constitution. 


| Ohio is in that condition. 


Sir, we never would have heard such an argu- 
ment from a lawyer of the eminence of the chair- 
man or acting mo of the Judiciary Com- 
mittee, but for the fact that there was a foregone 
conclusion in his mind which had to be sustained 
by arguments, however fallacious, I have seen 
meén put to desperate straits to maintain favorite 
theories of their own, and the gentleman from 
There is no clearer 


| principle, conceding the policy of confiscation, 


by the Constitution or necessarily implied from the || 


language of thatinstrument; all other powers are 
unnecéssary, so determined by that great work. 
Where then do you find in this Constitution, in 
the authority given to suppress rebellion or insur- 
rection, any such power as that claimed by the gen- 


| tleman from Ohio—the power toemancipate slaves, 


a thousand hills, their slaves, their lands and ten: || 


ements, their lives, even to the last one of them, 


or the power to confiscate property by act of Con- 
gress, usurping judicial powers, as many of the 
bills that are before this House propose to do? 
Where do these powers exist in the Constitution ? 
They exist only in the enthused brains of honest, 
I would fain hope, but dreadfully misguided men. 
* Sir, | was struck with the continual effort of 
the gentleman from Ohio, in arguing this question, 
to give to Congress, in its admitted authority to 
suppress insurrection, the powers that might be 


exercised in accordance with the law of nations in | 


to resist any attempt to enforce such a construc- || a war with an alien enemy. The power that is 


—2> 


"no power whatever to fix and apply punishment or 


(which I deny,) than that Congress, for the crime 
of treason or its cognates, cannot confiscate the 
property of any citizen beyond the term of his 
life. There is no clearer proposition than that the 
only attaint for treason allowed by the Constitu- 
tion is a judicial attaint, and that Congress has 
ascertain guilt. Therefore the fourth section of 
the confiscation bill reported by the gentleman 
{Mr. Bixcnam] at the extra session is clearly un- 


constitutional; and the courts of the country will 
so declare, the moment a case is brought before 


| them under it. 


It is a proposal that Congress 
shall exercise judicial powers; it ascertains guilt 
and deprives of property without the interven- 
tion of a court of justice. The language of the 
Constitution is clear— Congress shall pass no 
bill of attainder.”? That certainly includes all 
bills of pains and penalties. ‘ And no attaint of 
treason shall work corruption of blood, or forfeit- 
ure, beyond the life of the offender.”? What at- 
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taint? A judicial attaint. Congress cannot attaint 
at all, and forfeiture for treason only follows a 
judicial attaint, and that for life. That clause was 
put in the Constitution in the light of the history 
of legislative attaints. We had the large and ample 
experience of the mother country on that subject. 
The enlightened men who framed the Constitu- 
tion despised that whole course of judicial murder 
and judicial robbery. It was odious to those good 
men who laid the foundation of our hberty in the 
Federal Constitution. Our statute law, passed in 
pursuance of the power conferred on Congress, 
repudiated forfeiture altogether. Our calmest and 
wisest jurists condemn it, and deplore the madness 
which aloncin times of excitement makes use of It. 
The English law, at the adoption of our Constitu- 





tion, limited the forteiture for life. Did our wise | 


ancestors intend a more proscriptive rule? In 
authorizing Congress to fix the punishment for 
treason they had, as Justice Story tells us,a double 
purpose in view, one of which was *‘ to limitthe for- 
feiture to the life of thecriminal.’’ The whole argu- 
ment lies ina nut-shell; and itseems to me thateven 
the least intelligent mind could bot err in constru- 
ing this clause of the Constitution, if unbiassed by 
passion or prejudice. The instrument declares that 
while Congress shall have no power to attaint, an 
attainder shall not work corruption of blood, or 


forfeiture beyond the life ofthecriminal. CanCon- | 


gress confer a greater power on the courts than it 
possesses, or they can exercise? Perhaps an ar- 
gument might be made to show that while this is 
so, the State Legislatures may have power, in 


cases of felony or other crimes ofa less magnitude | 


than treason, to confiscate the property of an indi- 
vidual, and not for his life only. The Constitution 
has limited forfeiture in case of the crime of treason 
only. Thé reason is plain. Treason is a political 
offense; and parties in power, or a tyrannous king 


in times past, had carried this thing of forfeiture | 


too far,and made it the vehicle of vengeance against 
defeated adversaries. Therefore it was that our 
ancestors have wisely limited forfeiture to the life 
of the offender. 

But, sir, { did not rise to discuss even that ques- 
tion. I have arisen to throw outa few obvious 
reflections on the policy proposed by the gentle- 
man from Ohio, and to say to the House that if 
you are really anxious for the defeat of the rebel- 
lion and the preservation of the Union, the worst 
course that you can pursue, in my humble judg- 
ment, is to attempt to confiscate the slaves or other 
property of the inhabitants of the rebel States. I 
declare that confiscation, without emancipation, is 
odious to mein all its forms. To strike down the 
ownership of property in eleven States is mon- 


strous; to proscribe the multitude and millions is || 


gigantic wickedness withoutexample. I declare 
that confiscation, with emancipation, is doubly 
odious to me, and never can be acceptable to my 
people. They will resist it by all lawful means, 
and to the death. 

It has been said that the State of Kentucky 


wants to dictate to the Government of the United | 


States. I hear gentlemen talk in that way, and [ 


sce it in the newspapers. Mr. Chairman, I beg to | 


disabuse the minds of members of any such idea. 


Kentucky does not want to dictate. Kentucky | 
will be too happy to follow the constitutional lead | 


of the gallant sons of the nation who have arisen 
for the defense of the flag of the Union; and she 
will follow that flag through the red baptism of 
blood, on all the fields where the Army of the 
Union may encounter rebellion. Kentucky does 
not want todictate. She was the last to come into 
this war; for she knew to what excesses civil wars 
are prone to go. She did not want the blood of 
her countrymen on her garments. She struggled 
as long as she could struggle for peace and fra- 
ternity. She sought to reconcile differences be- 
fore they should lead to that bloody struggle where 
brathers’ blood would run down like Abel’s, and 
cry from the ground to Heaven for vengeance. 
She sought to avoid this war; none, none would 
listen to her—all rushed madly on. Her pastcareer 
proves how conservative she hasbeen. She clung 
to the Union when a strange madness swept other 
States away; but still her feelings were with the 
people of the slave States. The long and wicked 
strife about slavery had made its marks upon the 
feelings of her sons. She suffered more than all 
the rest of the slave States in losses of slave prop- 
erty from the cruel agitation. The single county 
in which I live has lost more slaves than all the 
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| Massachusetts, not less gallant and patriotic than 


| assert also that she has as many soldiers in the 


|| thousand men in the field on the side of the rebel- 
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cotton States put together. Sull she stood with 
the free States, while eleven sisters rushed into the 
ruinand infamy of disunion. Kentucky saw her 
mother—old Virginia, whose name the late Sec- 


| that course was going to have the effect of putting 
an end to the rebellion. They deal in vague gen- 
eralities—* strike rebellion In its weak point," 


old t = |] **cut off their main resources,’’ &c. How are 
retary of War would obliterate from all that soil || you going to do it? You say it will not result in 


which early and ineflaceable history stamps for- || a slave insurrection; you say you do not want to 
ever as Virginia—depart on the accursed and ruin- || put John Brown’s pikes in the Lande of the slaves 
ous path of rebellion; and while only Maryland || to murder our white population. You do not want 
and Missouri were held trembling in the grasp of || to do these things. Well, then, how do you pro- 
the Government, she stood erect, resolved, and || pose, by carrying out your course of policy, to 
faithful. She came into the contest at last, and || put an end t¢the rebellion? How oui t bya 
although a considerable fraction of her people had || slave insurrection? That is what the cohits man 
gone into the ranks of treason, although honored || from Ohio (Mr. Bisenam] means; that ie what 
names—a Breckinridge, a Marshall, and many |! the distinguished gentleman who represents in this 


| men of renown in that State—had gone into rebel- |! House the Lancaster district of Pennsylvania, the 


lion, drawing after them many false and bastard || leader of the House, (Mr. STEVENS,] means; that 
sons; still, when the momentcame, and Kentucky || is what the gentleman from Indiana {[Mr. Jut- 
had to take her stand, she grasped the sword of IAN] means; that is what the late Simon Came ron 
the Union, and entered into the contest. And in || meant, when, in his report which he prepared to 
forty days she put as many men into the field as || accompany the President’s message, he said he 
was tor arming the slaves. 

Sir, isittrae that you cannot put down the white 


the foremost. She put twenty-eight regiments in 


| the field, and even asked Congress to permit her || population in the rebellious States by the strong 


to raise twenty more. || arm of the white population of the loyal States, 

Those who say that Kentucky wants to dictate || that you talk about arming the slaves? Will you 
to the Government of the United States, and who | place upon the records of history the acknowledg- 
ment that twenty and cdd millions of us cannot 
overcome one third that number without invoking 
the help of slaves and this. institution of slavery, 
which you say is a weakness and a curse to those 
who have it? Itisa vile slander upon the loya! men 
lion. I defy any man to show that she has five || and the power of this nation. It is a confession of 
thousand. And yet Kentucky has thirty thousand || weakness felt only by cowards. Sir, we will put 
of her true citizens battling on the side of the || this rebellion down, if gentlemen will not putin this 
Union. Among them may be found many names || apple of discord to divide us. Let the friends of 
famous in her history; even the insulted name of || the Union gather round its standard, and do what 
Marshall is brightened by the valor and loyalty of || it becomes brave and patient men to do; let them 
its best blood displayed already on stricken fields. || do as the greatness of the cause calls upon them 
It would be invidious to enumerate names; but I || to do; and we will teach the leaders of this rebel- 
must not forget Jackson, our gallant colleague on || lion abloudy lesson. Overthrown in battle, they 
this floor, who is in the field proving by the tender |} shall wander, melancholy and degraded, exiles 
of hislife his loye for the Union. They offer up || in a foreign land, or they shall deliver up their 
their lives for acommon country, trusting that the || accursed lives to the judgment of the courts of the 
people of the North will be just and truthful and || country. It can be done, and it shall be done; the 
magnanimous, and will not take advantage of the || fortune of the Republic and the bravery of her 
present war to destroy the Constitution, Africanize || sons and the wisdom of her Government wills it. 
southern society, and compel even Kentucky per- || There are enough freemen in the West who are 


war on the side of the rebellion as she has on the 
side of the Government, misread currentand fixed 
facts. Itis not so. I doubt whether she has four | 





chance to rebel. We quit these traitors of the determined to preserve this Union to do it; and 
revolted States. We gave them up when they ||'they will doit. The States of the Mississippi 


| gave up the Constitution and the Union, and we || cannot part. God, when he formed this country 


ranged ourselves with the people of the States that || in geologic seas, decreed its perpetual amity and 
stood forth for the nation. Shall we not be heard || union. No Atlantic quarrel for commerce can 
now when with modest courage we appeal to || break the bonds that bind them.. We say to gen- 
written law and plighted faith, to present periland || tlemen of glorious New England and the further 
future ruin, againsta fatal policy, and without the || East that we want your assistance; but if you will 
charge of dictation? Yes, gentlemen, we knew the || not help us upon the past policy of this Admin- 
risk we ran when, deserted by our natural sup- || istration to restore the Union in its full integrity 
porters, we remained faithful to our history and || and put down the rebellion, we will do it without 
traditions; but we trusted to-your magnanimity, || you. Ohio, Indiana, Illinois, Missouri, Minne- 
we trusted to your fairness, we trusted to your || sota, Michigan, Wisconsin, lowa, Kentucky, and 
Chicago platform declaration, we trusted to your || Tennessee have the will and the might to patdown 
unanimous vote in this House that you had no || the rebellion; and they will put it down, without 
power and no intent to interfere with slavery in || theassistance of the Indian or the negro. Already 
the States, we trusted to your willingnes even to || theirregiments are embattled on our soil, prepared 
amend the Constitution, by the joint resolution, || to baptize anew American fraternity in their com- 
which you passed by a two-thirds vote of both || mon blood; and you strive in vain to divide the 
Houses of Congress, forever depriving Congress || West. 
of the power to interfere with slavery in the States; Mr. Chairman, it will be apparent to every gen- 
we trusted to you inall these things that you would || Jeman who has watched closely the course of this 
aid us to uphold the honor and high integrity of || rebellion, that its first impulse had been expended, 
the Union, and preserve the Constitution unim- || that its forward force had come to a halt, that its 
paired. Now, then, after the failure of the vain || power began to wane upon the entrance of Ken- 
boast of South Carolina, that she would drag us || tucky upon the field as an active belligerent in this 
after her; after she has failed to drag Kentucky || war for the Union. That period ‘marked not 
into a confederacy with heras she said she would only the forward boundaries of the rebellion, but 
when she set out in this rebellion, scorning to con- || marked its decline. It was certain to die of the 
sult other States; after Kentucky has remained || weight of its own infamy with common prudenc 
firm, notwithstanding that ten of her southern sis- || on the part of the friends of the Union. 
ters have gone with South Carolina, and is now Now, sir, there are two dangers whieh threaten 
clinging to sister States for strength, we want to || the Union. There are two sources only from 
know of the people of the North if they are going || which the rebellion can possibly receive a fresh 
to unclasp the loving arms of Kentucky, and fling || impulse, without which it dies. One is a foreign 
her into that vortex which has swallowed so many | war; and the other, dissension among the friends 
kindred States? I tell you,gentlemen who favor | of the Union. We might outlive the storm of 
the policy advocated to-day by the gentleman from | foreign war. It would possibly secure the present 
Ohio, that you mean no less than this, and will | position of the rebellious States, but it could not 
be responsible before the tribunal of history for || do more; it could not give them any forward 
the result. It will be said it was not the valor || impulse; its worst effect would be to fix their 
and policy of treason that wrecked the Republic, || boundaries where they now stand; it could notdo 
but the folly and treachery of loyalty. more. But, sir, dissension among the friends of 
You are for confiscation and for emancipation, || the Union would have a far wider result. From 
you say, in order to destroy the resources of the || the passage of an act of emancipation, the lines 
rebellion, and put an end tovit; but none of these || of the rebellion would advance; it would receive 
distinguished gentlemen have ever told us how || a fresh impulse; its original pretense would be 
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justified as truth. Some of you propose te eman- 
cipate the slaves of loyal masters as well as those 
of rebel masters. Some of the gentlemen say the 
loyal man has no more right to hold slaves than 
the rebel; and with their view of the institution, 
they are right; of course, ifslavery isasin, no man 
hasa moral right to hold slaves. A virtuous man 
should not commit sin. ‘Then, I say the first at- 
tempt to emancipate slaves will necessarily result 
in the enlargement of the boundaries of the rebel- 
lion. Millions in the revolted States, now faithful, 
awaiting in silence and grief the coming of the ban- 
nec of their country, with one heart would join the 
foe. 
tucky, and Maryland would resist the execution 
of such an act; that instant the loyal men of these 


That instant the people of: Missouri, Ken- | 


rHE 


| well as from theiraupport upon 


} 
the field of battle. | 
We-of Kentucky will not break away from this 
Union and enter into the same folly of rebellion. 
No, sir; we have sworn by the blood that cemented 
it; we have sworn by the great men who founded 
it, and our own great departed Teacher; we have 
sworn by every te of affection and honor eternal 
fidelity to it, and we will defend ourselves and our 
rights in the Union, not out of it, to the last gasp. 
And in that contest we expect to see worthy patri- 
ots from all the States rallying to our aid in Con- 


| gress, or as we now see them, upon the tented field. 


States, with many of the men from the free States || 


in arms for the maintenance of the Union, but who 
have not gone into the war for the purpose of free- 
ing slaves, or to accomplish the Africanization of 
our society, will disband. Yes, sir; justice, hon- 


esty, and humanity, everything that is honorable | 


in the human character, would compel them that || 


instant to throw down their arms. They would 
revolt at the idea of having been drawn into a war 
under the pretense of sustaining the Union, but 
in fact for the purpose of forcing emancipation 
upon the States of the South. 

Then how would you fight your battles, alread y 


sufficiently arduous? I sce the distinguished gen- | 


tleman from Pennsylvania leading the charges 
upon the cohorts of rebellion and storming the bat- 


teries armed by treason and theft. 1 think I see the | 


meek-faced gentleman from Indiana, [Mr. Jun- 
1AN,} who read his printed composition to the com- 
mittee the other day about ‘* the sum of all human 
villainies,’’ I think I see him heading a charge 
against the regiments of rebellion. Yes, sir, the 
war would be brought toa speedy conclusion with 
men like these to fight it. They are not the fight- 
ing men; they belong to what is known as the 
school of humanitarians; they deprecate the shed- 
ding of blood,and do not like the smell of villainous 
saltpeter. Unless you bring emancipation into 
the war they will not vote another man, another 
dollar, to carry on the war. They will permit 
the rebellion not only to profane with storm and 
slaughter this capital, bearing the honored name 
of Washington, but they will permit it to burn 
Baltimore, Philadelphia, and New York, to over- 
whelm the nation in its progress rather than vote 


aman oradollar, unless you, the Representatives || 


of the people, will give an anti-slavery turn ‘* and 
vigor’’ to the war. Who does not know the ob- 
ject of these;things? These men belong to the 
peace party; they and their policy aim at disgrace- 
ful peace, and a dissolution on the slave line. 
Mr. Chairman, we, who are from the States 
most nearly concerned, have sat here for weeks 
and weeks, and suffered this question to be brought 
forward and debated in the most intemperate and 
offensive manner. We have heard them talk about 


the slaveholder as if he were not their peer and of | 


the same race as themselves. 
of securing the great measures necessary to ac- 
complish a successful termination of this war and 
the preservation of our torn country, we have sat 
still and endured it. No forbearance movestheir 
** stern inexorable hearts.’? The consideration of 
these topics has been forced upon us by the peace 
party in this House, who believe that if this ques- 
tion of emancipation is forced into the war there 
will be fifteen States in the rebellion instead of 
eleven; and that peace and dissolution follows. 
They may be disappointed in this. As for our- 
selves, we do not intend to quit this Union—we 
will never give up our lot and part init. We will 
find ways and means and friends and safety for 
all our rights in the Union. We will never com- 
mit the mighty sin, the mightier blunder, which 
the seceded States have committed, of going out 
of the Union. Every acre of all the lands from 
Atlantic shores to Pacific seas forms a part of our 
inheritance, and our country, and we will never 
surrender one grain of all their sands. If you 
commit the great blunder of making this a war 
for emancipation, then Ict me tell you that we will 
stand by the Constitution that your fathers and 
our fathers gave to us; we will seek beneath its 
ample shield protection from the horrors of servile 
insurrection, and the preservation of liberty and 
equality, our inalienable. birthright. The cotton 
States cut themselves off from the sympathy of 
the conservative men in the halls of legislation, as 


Yet, for the sake | 


| 
| 











| We expect, too, patriot Presidents, rulers of the 


whole people, to interpose to shield us from op- 
yression. The result cannot be doubted. The 
olen and the Constitution, the cause of right and 

justice, will prevail, and abolition and rebellion | 


meet a common fate. || can alienate one section from the other, and by 


I say, then, Mr. Chairman, that the great dan- 
ger which we have to guard against is a quarrel | 
among ourselves. I want gentlemen toask their 
constituents how many will stand by them ifthey 
make thisa war of emancipation. 1 haye faith in 
the constituents of members. I have faith in the | 
people represented by the gentleman on my right, | 
the noble freemen of Pennsylvania, whose sons 
are now upon Kentucky soil fighting the battles 
of the Union and the Constitution and an outraged 
and invaded sister State, and not the battles of 
negro emancipation. I trust that my words will 
reach them. I trust that they will listen to an 
humble Kentuckian who loves their great State for 
its mighty and virtuous population, its great | 
wealth, its wonderful transforming industry, and 
the patriotism and valor of its sons. Believe me, 
when the contest comes to which I have referred, 
that they will be found standing shoulder to shoul- 
der with their brethren of persecuted States in 
defense of the Constitution. 

What has been the chief curse upon the Ameri- 
can people these many years? Why, sir, the alien- 
ation of men of a kindred race, and acommon his- 
tory and destiny. We are now reaping the fruits 
of it. We see, inflamed by this long contest, one 
half of this nation rising in armed rebellion, upon 
what we still believe to be the falsest pretexts. Do 
not let that curse still further afflict us. Have we 
not had enough of hate? Shall we not, at this 





|| dreadful moment, draw nearer together? Is there 
| not enough brotherhood left to us to unite the 


‘ 


American people again? Cannot southern men 
and northern men shake hands and swear at the 
altar of the country to give their lives, their for- 
tunes, and their sacred honor for the preservation 
of the Union, of the Constitution? I propose that 
we shall not attempt to govern thiscountry by the 
Republican party or any other partisan organiza- 
tion ata moment like this. It cannot be done. 
Let us rather throw aside the machinery of con- 
gressional party caucuses, and let us meet here as 
brothers, with a common purpose in view. Let 
no distracting question be brought in to create dis- 
sensions and differences and separation. Let not 
the friends of the Constitution be divided, but let 
them stand like a wall around that charter of our 
rights and liberties. ~ If we do that, it will tend to 
keep off the first danger of which I spoke—war 
with foreign nations. Seeing us united, they will 
not wantonly insult our flag and nation or perfidi- 
ously seek to profit by our calamities That great 
continuing enemy of ours, ** perfidious Albion,’’ 
which stands like a beast of prey eager to snatch 
the mighty commerce of her rival, at the propi- 
tious moment of our further division will grapple 
with us, but seeing us united she will respect us 
and give her policy some pause. 

Do not let us then be torn with dissensions and 
so weakened as to tempt our cold and selfish foe 
to grapple with the only rival upon the ocean that 
she dreads, or whieh she has cause todread. Suc- 
cess would give her the control of the $300,000,000 
of exports from the planting States, and fill the 
multitudinous seas with hertonnage. That great 
trade, sir, will belong to her if she is given the 
chance to come into this contest by our own di- 
visions, and the independence of the cotton States 
will be secured. With that trade given to her, your 
Navy perishes, and your commerce will disappear 
from the seas. The ships that have whitened 


every ocean will rot at your wharves, and the vast 
manufactories of the North will cease longer to 
flourish. Then, thisGovernment, instead of being 
a great commercial Power, will dwindle down to 
second-rate starving, contemptible republics, run- 
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ning off into the career of the Mexican and South 
American States, in humiliating dependence on 


| the will of foreign despots. English statesmen see 
| that; that proud and selfish aristocracy that has 


ever been contemptuous of the rights of others 
when standing in its way; that selfish Power 


| which destroyed the fleet of Denmark, under the 


ee 
ee _— 


or 


guns of Copenhagen, in violation of the law of 
nations; that Power, enticed into this contest by 
seeing us still further divided, will grasp at the 
commerce of the continent and destroy us. None 
will lament it more than Kentucky; none strive 
more earnestly to prevent it. 

1 therefore declare, Mr. Chairman, that the 
right way to avoid foreign war is to be united. | 
declare that the right way to put down the rebel- 
lion is for every man to avoid every topic which 


justice and moderation compact the hearts and 
hands of the millions who stand ready to throw 
their united weight upon armed treason. If the 
Representatives from the eastern States are earn- 


| est in their desire for union and fraternity, will 


they abolish slayery in the District of Columbia? 
Will they nullify the fugitive slave law? Will 
they confiscate the slaves in the eleven slave 
States? Will they try to obliterate from the map 
the southern States? Will they insult American 
history by trying to divide the State of Virginia, 
and to wipe out the name of Virginia from the 
eastern slope of that State? Will they transfer 


| from the grave of Washington the name of Vir- 


gima? Will they do these things? Are they in 
earnest enough for that? If they succeed, then 


| a new schism will take place among the friends 


| of the Union. 


Then, the war will enlarge its pro- 
portion. I declare, as an American citizen, that, 
although I will not abandon all hope of the pres- 
ervation of this Union, when that day arrives my 
hopes will survive only by my faith in the fortune 
of the Republic. But I do not believe that this 
new party which is springing up here will suc- 
ceed—this peace and dissolution party. It is des- 
tined to disgraceful overthrow. Let that party be 
formed upon the basis of the emancipation of the 


| slave, ** giving the war an anti-slavery vigor;’’ let 


it be formed in opposition to the Administration 
—the Administration which it now persistently 
attacks; the Administration will be strengthened 
by its defection; each adherent such an opposition 


| takes away, a thousand good men will replace. 


Take away Garrison and Wendell Phillips, and 


| the gentleman from Pennsylvania, and the gen- 


| demands perfect candor. 
| bush any more. 
| awaythe strength of the rebellion;’’ * strike sla- 





tleman from Illinois, and all that race, from the 
support of this Administration, and in place of 
their false and pretended love for the Union, the 
cause yet will give you a million in the slave States 
and amillion in the free States who will pour out 
the red drops of their hearts in defense of the 
Union, 

In this dreadful moment gentlemen should let 
us know where they are going. Itis an hour that 
Do not beat about the 
Do not let us talk about ** taking 


very in its weak point,’? &c. Let us see what 
you are for. Lay down your programme, and 
speak in plain terms. If you are for slave eman- 
cipation and slave insurrection; why, say so. If 
that is your ground go before the people of the 
country upon it, and see whether you can be re- 
turned to Congress, Notmany, I think, will find 
theirway back from the Westupon sucha platform. 


| It violates all former pledges toa deceived people. 


I am ready here to-day to strike hands with 
any man who will sustain the patriotic gentleman 
who now fills the presidential chair against these 
dissolutionists, who will rally to his policy of the 
‘*InreGRiTy OF THE UNION, WITH THE DIGNITY 
AND EQUALITY OF THE STATES UNIMPAIRED;”’ Who 
will stand by the gallant men who lead our armies 
and the patriot soldiers who responded to the call 
of the Union, and who will give the men and 
money to save this Government and secure the 
destiny of the American people. Why do I come 
here and say this? I was told, and the country 
was told, by the distinguished premier of this 
Administration, that before the perils that 1m- 
pended over the Government, parties and all party 
platforms and partisan feeling should give way, 
and that the people should rise to vindicate their 
capacity for self-government and to secure and 
preserve our national institutions, in order to trans- 
mit them unimpaired to our posterity. Does he 
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still hold that grand doctrine? Is that pledge to 
be redeemed? Letit be redeemed, and the nation 
will bless him and all that labor upon the sublime 
work. Let this House and this Administration 
put an end to this agitation. It is doing incaleu- 











lable mischief. I do not know what it may do in | 


the free States, but it is weakening the cause of 
the Union in the slave States. I do not use the 
term **southern States,’’ for I know no North, 
no South; | know the Union, and I know States; 
no more, 

News comes to us frequently of once faithful 
but fainting hearts who have stood manfully with 
us, succumbing to this destructive agitation. 
When they read that you intend to_ proclaim 
emancipation, arm slaves, repeal the fugitive slave 
law, and exterminate slavery in the States and the 
District, they faint and fall, and they say you just- 
ify the ground upon which the rebellion originally 
started, Why do you drive them from you? ls 
it that you may secure the support of the African 
race? Is it for any aid which they may bring to 
you? Do youprefer to fraternize with the negroes 
of the slave States rather than with the freemen 
there? This day you have to make that choice. 
if yow are for the emancipation of the slaves, you 
arm each man of those Siates against you. You 
must choose between negro slavery or the white 
people of fifteen States in opposition to you. If 
you say you will not support this war except it 
is waged for emancipation, let me ask you whether 
it is likely that you will be able to extinguish this 
rebellion, which you find so difficult to crush now, 
when you have éi 


rebellion. Yet you say emancipation will end it. 
You talk of arming slaves, and will not arm the 
brave men whose hearts are beating in imprisoned 
Tennessee for the patriot strife. - You have tried, 
and whatsuccess have you met, in winningaway to 
freedom the negro? You have had your mission- 
aries among them endeavoring to instill some ideas 
of freedom, &c., into the negro mind. 


exempt from labor. You have tried to get them 
to work; and I see that letters of the sons of Mas- 
sachusctts tell you of che success you have had in 
teaching them. Itis not freedom for negroes that 
you want; it is a dissolution. 

I think I do not misread the gentleman from 
Kansas, [Mr. Conway,] when I say a study of 
his speech would convince any man that he does 
not desire a restoration of slave States to the 
Union; he is for a dissolution. 
misread the gentleman from Pennsylvania, {[Mr. 
Srevens,] when he talks about negro emancipa- 
tion, in concluding that he is for forcing a peace 
on the basis of a dissolution. They are seeking 
to make this a contest between a North and South; 
they know tfe result and wish it. When it comes 
to be a contest between a Northand South, there 
is no man but must see that a dissolution of the 
Union is inevitable. The free States could not 
conquer fifteen slave States. You might defeat 
armies, overthrow them in battle, but fresh armies 


would spring up when the question is between | 


honor, liberty, and life, dishonor, extermination, 
and slavery. Ido not believe that these men who 
talk about emancipation are at heart warand Union 


men; but I believe they are afraid to announce to | 


their constituents that they are opposed to the war. 
They know that they never wenn bs able to come 
back here. A gentleman from Massachusetts— 
from that glorious ancestral and historic State, 
which Lam bound to honoras I am bound to honor 
the source of my own existence—declared that 


there should be no restoration of this Union with | 


slavery in it; and he, rather than see the Union 
restored as it was before, would doubtless sce us 
plunged into a war of extermination, which all 
know must inevitably result in a dissolution of 
the Union. 

| honor the gentleman from Kansas, [Mr. Con- 
way,] who delivered his sentiments so frankly 


and candidly, and who did it in a style which has | 
not been surpassed by any gentleman who has | 
addressed this House. He held back nothing. | 


Like Wendell Phillips, and the rest of them, he is 


is evidently for peace and dissolution upon the 


slave line, and he will not vote another man oran- | 
other dollar for this war unless it is made a war | 


‘teen States to deal with, all uni- | 
ted, in place of eleven, all divided? You nevercan | 
get the slaves to revolt until you have killed, ex- | 
terminated the white people, and first putdown the | 


His idea | 
of freedom is that of a state in which he will be | 


I think I do not | 








against slavery. He has more faith “in the pam- 
| phleteer than the musketeer.’’ But the American 
people, I trust, never will consent to a dissolution 
| of this Union. There is no constituency of any 
| nortkern congressional district that will consent to 
| it. God forbid that they should. Those whose 
hearts have hitherto exulted in dreams of Ameri- 
| can greatness would sink in incurable grief should 
the people of the free Commonwealths abandon 
| 


the contest for the preservation of the Republic. 
{Here the hammer fell.] 
Mr. STEVENS obtained the floor. 
Mr. WASHBURNE. With the permission of 


the gentleman from Pennsylvania, I move that the 


committee rise. 

The motion was agreed to, 
|| So the committee rose, and the Speaker having 
resumed the chair, Mr, Asuiey reported that the 
Committee of the Whole on the state of the Union 
had had under consideration House bill No. 156, | 
and had come to no conclusion thereon. 


| 
| 





i And then, on motion, (at four o’clock and thirty 

i minutes, p. m.,) the House adjourned. || 
i} 

| 7 

IN SENATE. 


| 


Tuunrspay, January 16, 1862. 

Prayer by the Chaplain, Rev. Dr. SunpERLAND. 
The Journal of yesterday was read and approved. 
ENROLLED BILL SIGNED. 

The VICE PRESIDENT signed the following 
enrolled bill, which had heretofore received the 
signature of the Speaker of the House: 

A bill (H. R. No. 152) for the relief of the 
owner of the British ship Perthshire. 

SEXECUTIVE COMMUNICATIONS. 

The VICE PRESIDENT laid before the Sen- 
ate a communication from the Secretary of War 
in answer to a resolution of the Senate of the 6th 
instant, relative to the purchase of extracts of 
coffee for the use of the troops; which, on mo- 
tionof Mr. Wirson, was referred to the Commit- 
tecon MilitaryA ffairs and the Militia, and ordered 


He also laid before the Senate acommunication 

| from the Secretary of War in answer to the reso- 
| lution of the Senate of the 17th day of July, 1861, 
and of the 14th January, 1862, relative to con- 
tracts for the Army and the payment of troops; 
which, on motion of Mr. Witson, was laid on 
the table, and ordered to be printed. 


PETITIONS AND MEMORIALS. 


Mr. CHANDLER presented resolutions of the 
Legislature of Michigan, in favor of the estab- 
lishment of a naval station and dockyard on the 
great lakes, in the State of Michigan; which was 
referred to the Committee on Naval Affairs, and 
ordered to be printed. | 

He also presented a petition of citizens of the 
United States, praying for the confiscation ofevery | 
species of property belonging to the rebels, and 
that the same be appropriated for the suppression 
of the rebellion; which was referred to the Com- | 
mittee on the Judiciary. 

Mr. LANE, of Indiana, presented a memorial 
of the representative meeting of the Society of | 
Friends, acting in behalf of the Western Yearly | 
Meeting of Friends in Western Indiana and East- 
ern [llinois, praying that peace and order between 
nations may be established upon such priaciples 
as will secure the natural rights of all men, and 
guaranty the blessings of Heaven, by recogniz- 
ing and incorporating the divine precepts in our 
national policy; which was referred to the Com- 
mittee on Foreign Relations. 

Mr. KING presented a petition of John Com- | 
merford and others, constituting the Patriotic 
Union League of New York, praying for the ap- 
propriation of the lands«of convicted traitors to | 
our soldiers and sailors, the repeal of the present | 
system of contracts, the punishment of dishonest | 
| officers and contractors as spies and deserters, and | 
the abolition of the system of fees and perquisites | 
| in office; which was referred to the Committee on | 
the Judiciary. 

Mr. DIXON presented a petition of citizens of | 
Meriden, Connecticut, praying for the total abo- | 











to be printed, 


aber | lition of slavery throughout the country; which | 
wying to take nineteen States out of the Union.’’ || was ordered to lie on the table. 
e 


| Mr. FOOT presented the memorial of E. W. | 
| Hinman, of New York, praying for the employ- 


TLOBE. 





| ment by the Government of the vessels engaged | 
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in the fishing interests to protect ourcommerce and 
mercantile interests, the maintenance of the Con- 
stitution, the Union, and the laws of our country, 
and the suppression of the rebellion, but more 
particularly to maintain an effective blockade; 
which was referred to the Committee on Naval 
Affairs, and ordered to be printed. 


PAPERS WITHDRAWN AND REFERRED. 
On motion of Mr. WADE, it was 
Ordered, That the petition and papers in the case of James 


Pool, on the files of the Senate, be referred to the Commit- 
tee on Claims. 


REPORTS OF COMMITTEES. 


Mr. RICE, from the Committee on the Post 
Office and Post Roads, to whom was referred the 
memorial of Dexter R. Crocker, praying compen- 
sation for transporting the mail from Canyonville, 
Oregon, to Yreka, California, reported adversely 
thereon, and asked to be discharged from its fur- 
ther consideration; which was agreed to. 

The report was ordered to be printed. 

Mr. SHERMAN, from the commission ap- 
pointed on the part of the Senate, under the act 
approved July 31, 1861, ‘* providing a commis- 
sion to examine and report as to the compensa- 
tion of all officers of the Government, and for 
other purposes,’’ reported a bill (S. No. 154) in 
relation to printing for the Government; which 
was read, and passed to the second reading. 


MARSILAL OF TILE DISTRICT. 


Mr. HALE submitted the following resolution: 


Resolved, That Ward H. Lamon, marshal of the District 
of Columbia, by a recent order, as communicated to the 
Senate on the L4th day of January, instant, excluding mem 
bers of the Senate, without a pass, from admission to the 
jail in the city of Washington, which is subject to the ex- 
clusive jurisdiction of Congress, has been guilty of « breach 
of the privileges of the members of the Senate, and of a 
contempt of the rightful authority of this body, and that the 
Secretary of the Senate be directed to communicate a copy 
of this resolution to the President of the United States. 


Mr. PEARCE objecting to the consideration of 
the resolution, it lies over under the rule. 


SHIPS ALABAMA AND VIRGINIA. 


Mr. HALE submitted the following resolution; 
which was considered, by unanimous consent, 
and agreed to: 

Resolved, That the Secretary of the Navy be instructed 
to inform the Senate whether or not, in his opinion, the 
ships Alabama, at the Portsmouth navy-yard, and the Vir 
ginia, at the Charlestown navy-yard, may be with profit to 
the public service taken to pieces, and the material, or such 
part thereof as may prove valuable for that purpose, be used 
in the construction of new vessels or the repair of old ones, 


BILLS INTRODUCED. 
Mr. WILSON asked, and by unanimous con- 


sent obtained, leave to introduce a bill (S. No. 
152) to amend the fifty-fifth article of the first sec- 


| tion of the actof 10th April, 1860, and the second 


section of the same act; which was read twice by 
its title, and referred to the Committee on Military 
Affairs and the Militia. 

He also asked, and by unanimous consent ob- 
taified, leave to introduce a bill (S. No. 153) for 
the better organization of the cavalry forces; 
which was read twice by its title, and referred to 
the Committee on Military Affairs and the Militia. 

Mr. CHANDLER aa and by unanimous 
consent obtained, leave to introduce a bill (S. No. 
155) to punish certain offenses; which was read 
twice by its title, and referred to the Committee 
on the Judiciary. 


RUINS OF WASHINGTON INFIRMARY. 
Mr. FOOT. The Committee on Public Build 


ings and Grounds have had under consideration 
a joint resolution of the House of Representatives 
(No. 25) for the sate of the ruins of the Wash- 
ington Infirmary. This is the public building in 
the rear of the City Hall, which was burned down 
during the past fall. The naked walls, ruined 
and dilapidated, are standing there. This reso- 
lution from the House directs the Commissioner 
of Public Buildings to dispose of them, the par- 
ties purchasing them to remove, within a reason- 


| able time, the walls and materials of the building. 
The committee report it back to the Senate with- 


out amendment; and I ask that it be put on its 
passage now. I presume there will be no objec- 
tion to it. rr 
There being no objection, the joint resolution 
(H. R. No. 25) for the sale of the ruins of the 
Washington Infirmary was considered as in Com- 
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8 
mittee of the Whole. it directs the Commissioner 
of Public Buildings to sell at public auction all the 
material, building and otherwise, now remaining 
on Judiciary Square, of the late Washington In- 
firmary, with the condition that the same be re- 
moved by the purchaser or purchasers within a 
reasonable time from the day of sale, to be fixed 
by the Commissioner. And the avails of the sale 
may be used by the Commissioner to pay for the 
taking care of the property since the fire, and to 
the improvements of Judiciary square, he render- 


ing his accounts in the usual manner to the Treas- | 


ury for the same. 
The joint resolution was reported to the Senate 


without emendment, ordered to a third reading, | 


read the third time, and passed. 
DEAD LETTER OFFICE. 

Mr. COLLAMER. I crave the indulgence of 
the Senate to take up a little House bill that was 
under consideration the other day, to increase the 
efficiency of the dead letter office of the Post Office | 
Department. 1 desire to have that bill taken up, 
believing that it will occupy but very little ume. 
[t has passed the House of Representatives, and 
has been reported from the Post Office Committee 
of the Senate. I move to take it up. 

The motion was agreed to; and the Senate, as | 
in Committee of the Whole, resumed the consid- | 
eration of the bill (H. R. No. 160) to promote the | 
efficiency of the dead letter office. 

Mr. COLLAMER. Lam very unwilling to oc- | 
cupy any more of the time of the Senate in rela- 
tion to this bill. I fully explained all that I thought 
was necessary in regard to it at the time it was 
reported from the Post Office Committee. I do 
not know that any one made any very serious ob- 
jection to it; but some gentlemen were unwilling 
to have it occupy time at that particular moment | 
in the morning hour, and it was postponed. I | 


now call it up, stating,in very brief terms, that it |! , 
Ps 6° y ? || States, shall assume.or exercise any military command or 


is an experiment proposed to be tried in the Gen- | 
eral Post Office, with a view of sending home to 
the signers all the dead letters that are sent to that 
office, and under the belief that, with the postage 
payable upon the return of these letters to and 
from the office, the expenses of the clerks proposed 
to be created can be met. The bill is drawn with 
n view to permit the Post Office Department to try 
that experiment for a year. That is all there is to 
it, and that, too, under the belief that it will pay 
its way. The House of Representatives passed it 
with great unanimity, and it has been reported 
from the Committee on the Post Office and Post | 
Roads of the Senate. I cannot but feel it my duty, | 
sir, to permit it to go without any more remark 
about it, unless some gentleman makes objection 
to it. 

The bill was reported to the Senate, and the 
amendment, made as in Committee of the Whole, 
was concurred in. The amendment was ordered 
to be engrossed, and the bill to be read a third 
time. It was read the third time, and passed. 


RAILROAD TRANSPORTATION. 


| 


On motion of Mr. PEARCE, the following res- || 


olution, submitted by him on the 14th instant, | 
was taken up and agreed to: 

Resolved, That the Secretary of War be directed to in- 
form the Senate what amounts of money have been paid 
by the Government to the different railroad companies in 
the States of Virginia, Maryland, Delaware, Pennsylvania, 
and New Jersey, since the Ist day of May last; and also to 
furnish the Senate with a statement of the present con- | 
dition of outstanding accounts between the War Depart- 
ment and the said railroad companies respectively. 


PROTECTION OF OVERLAND EMIGRANTS. 


Mr. NESMITH. I move that the Senate take 
up bill No. 99. It is a very short bill, and I pre- 


sume will lead to no debate. It is necessary that || 


it should be acted on promptly. It has been re- 
ported unanimously by the Committee on Mili- 
tary Affairs, and I am exceedingly anxious to 
have it passed. 

Several Senators. What is it? 

Mr. NESMITH. It isa bill for the protection 
of overland emigrants to the States and Territory 
on the Pacific coast. : 

The motion was agreed to; and the bill (S. No. 
99) to provide for the protection of overland em- 
igrants to California, Oregon, and Washington 








Territory, was considered as in Committee of the 


Whole. For the protection of emigrants on the || 


overland routes between the Atlantic States and 
California, Oregon, and Washington Territory, it 
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proposes to appropriate $25,000, to be expended 
under the direction of the Secretary of War, if, 
in his jadgment, the same may be necessary. 

The bill was reported to the Senate without 
amendment, and ordered to be engrossed fora third 
reading. It was read the third time, and passed. 

ARREST OF FUGITIVE SLAVES. 

Mr. WILSON. I move to take from the table 
the bill that was laid there temporarily to punish 
officers for arresting, detaiping, and delivering 
|| persons claimed as fugitive slaves. 

The motion was agreed to; and the Senate, as 
in Committee of the Whole, resumed the consid- 
eratiopof the bill (S. No. 126) in relation to the 
|| arrest of persons claimed to be held to service or 
labor, by the officers of the military or naval ser- 
vice of the United States; the pending question 
being on the amendment reported by the Com- 
mittee on Military Affairs fo strike out all of the 
original bill and insert as a substitute: 


That it shall be unlawful for any officer in the military | 


or naval service of the United States to cause any person 


claimed to be held to service or labor by reason of African | 


desceut, to be seized, held, detained, or delivered up to or 
_for any person claiming such service or labor; and any 
officer so offending shall be discharged from service, and be 
forever ineligible to any appointinentin the military or naval 
service of the United States. 

Mr. COLLAMER. 
the form of expression of the proposed amend- 
ment, | offer a substitute for it, which I send to 
the Chair. 

"Phe VICE PRESIDENT. 
tion is to strike out all after the word *that,’’ and 
insert the Senator’s proposition. 

Mr. COLLAMER. Very well. 

The VICE PRESIDENT. ‘The words pro- 
posed to be inserted will be read. 

The Secretary read them, as follows: 


No officer of the Army or Navy of the United States, or | 


of the volunteers or militia in the service of the United 


authority to arrest, detain, hold, or control any person on 

account of such person being holden to service as of Afri- 

can descent, and any such officer so offending shall be dis- 
| missed from service. 


Mr. WILSON. 


mont, in lieu of the amendment reported by the 
committee, if other members of the committee are 
willing to assent to it. I think it is very carefully 
drawn, perhaps better drawn than the amendment 
of the committee. 

Mr. SAULSBURY. Isitin order now to move 
to amend the amendment? 

The VICE PRESIDENT. It is not. 

The amendment to the amendment was agreed 
to. 
The VICE PRESIDENT. The question now 
| is on agreeing to the amendment as amended. 

Mr. LANE, of Kansas. 
the attention of the Senator from Vermont to his 
amendment. There are a class of slaves in the 
| South who are not of African descent 
| Mr. WILSON. Oh, no; notany! 
| Mr. LANE, of Kansas. Well, 1 venture to say 
| that I have seen slaves that had nota bit more 

African blood in them apparently than you or I. 
| Mr. WILSON. They are held under that pre- 
| text. 

Mr. LANE, of Kansas. I have scen slaves 
| with strait hair and fair complexion, as pretty 
women as there are in the world. I should like 





|| to reach that class of cases in some way. 


Mr. WILSON. This reaches every one. 
| Mr.SAULSBURY. I move to amend the prop- 
| osition as it now stands, by inserting 
| The VICE PRESIDENT. It is not open to 


| amendment, the Senate having agreed to it in the 





| words in which it now is. The Senator can move 

| to add another section to it. 

he amendment, as amended, was agreed to. 

| Mr.POWELL. This, in my judgment, is a 

| Very important measure; and as the amendment 

| of the Senator from Vermont has only been this 

| ° 

| moment presented, | ask that the bill be postponed 
and the amendment be printed, in order that we 

may have some time to look into it. 

| Mr. WILSON. The amendment is very plain 

| and simple; a child can comprehend its import. 

| L hope that this important bill, which ought to 

| have been passed on the second day of thissession, 

| for the honor of the country, will not be postponed 

longer. 


an g 
| The VICEPRESIDENT. Ifno furtheramend- 


I am very willing to take the | 
amendment proposed by the Senator from Ver- | 


I should like to call | 


Without criticising at all | 


The proper mo- | 


January 16, 
ment be proposed, the bill will be reported to the 
Senate. 

Mr. PEARCE. The Senator from Delaware, 
as I understand, is engaged in the preparation of 
an amendment as an additional section. I take it 
for granted the Senate will wait until he has written 
out his amendment. 

Mr. SAULSBURY. I have drawn up, very 
hurriedly, an amendment which I propose to in- 
sert as an additional section: 

Nor shall any soldier or officer, under like penalty, entice 
away or detain any person held to service or labor in the 


United States, from his or her master or owner. 


Mr. COLLAMER. Thatis hardly germane to 


this subject. As some gentlemen say they have 


| not had my amendment before them in a printed 


form, and desire an explanation of it, I will state 
exactly what it is. 

The amendment reported by the committee 
seemed to operate on any officer in the military 
‘service as an individual, and to forbid him from 
doing anything in relation to the surrender of fu- 
gitive slaves. I perfectly agree with the gentle- 
men whom I have heretofore heard speak on this 
subject, that when the President of the United 
States called upon the people of the United States 


| to turn out as militia or volunteers for the sup- 


pression of rebellion, and they have responded to 
that call, and have gone to suppress a rebellion 
and disperse insurgents in arms, it is a perversion 


| entirely to undertake to use those men as a mere 


posse comitatus, or as a mere police force, or to use 


| them in any way in the enforcement of the laws 
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of any particular section into which they may be 
marched. They have nothing to do with that; 
their business 1s to suppress the rebellion, and 
disperse the insurgents wherever they may be 
found in arms. I believe we are generally agreed 
that there is great impropriety in military men 
exercising military authority within the States in 
relation to their internal and municipal affairs; it 
is very likely to produce collisions that ought to 
be avoided. 

Without multiplying words on that point, how- 
ever, | will say that the amendment reported by 
the committce made it unlawful for an officer to 
do anything in regard to the seizure or delivery 
ofa person held to service by reason of African 
descent; it seemed to direct the individual action 
of the man asa man, which is, I think, hardly le- 
gitimate and proper on this occasion. I do not 


| know but that we have officers in our Army who 


are themselves the owners of slaves. According 
to the provision reported by the committee, such 
an officer could not even arrest his own slave 
under the laws of the State in which he was holden. 
It seems to me that in dealing with officers of the 
Army, our business is to deal with them in their 
official capacity. Therefore, to strip the subject 
of all sort of question about that, | have drawn 
and presented the amendment which the Senate 
have adopted, and which I think slrould pass into 
a law, that no officer shall use any niilitary power 
over this subject. As to his own individual ac- 
tion, that is a matter which must be left to him. 

The VICE PRESIDENT. The amendment 
of the Senator from Delaware will be read. 

The Secretary read it, to insert as a new sec- 
tion: 

And be it further enacted, That it shall not be Jawful for 
any soldier or officer, under like penalty, to entice, decoy, 


or retain any person held to service or labor in the United 
States from his or her master or owner. 


Mr. SAULSBURY. My object in offering this 
amendment is simply to express my views with 
regard to the proper course to be pursued by the 
Army of the United States in reference to slaves. 
In my judgment, the Army of the United States 
should have nothing to do with the subject; and 
if you make it a penalty for any officer or soldier 
of the Army to return a fugitive slave to his or 
her master, there should be a like penalty prohib- 
iting any officer or soldier from interfering in any 
State of the Union with the domestic relation of 
master and slave. If you adopt the amendment 
of the Senator from Vermont, you make it pena! 
for a soldier or officer to return even to a loyal 
master or owner his slave, but you provide no 


penalty against any soldier or any officer for de- 
priving even a loyal master of the services of his 
slave. My amendment proposes to prohibit under 
the same penalty an officer orasoldier of the Army 
from decoying or enticing away from the service 
of his master a slave, or from harboring a slave. 
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If you do that—if you adopt both the proposition 
of the Senator from Vermont and the amendment 
which I have offered—the Army of the United 
States will be left entirely free from having any- 
thing to do, or any connection whatever with 
slaves; and I believe that is the proper policy to | 
be pursued. : 

Mr. RICE. I propose as an amendment to the 
amendment of the Senator from Delaware to add 
the words, ‘* who may be a loyal citizen of the | 
United States.”’ 

The amendment to the amendment was agreed | 
to. 
The VICE PRESIDENT. The question now 
recurs on agreeing to the amendment as amended. | 
The amendment, as amended, was agreed to. 

Mr. WILSON. 1 should like to have that 
amendment of the Senator from Delaware as 
amended read. 

The Secretary read it, as follows: 

And be it further enacted, ‘hat it shall not be lawful for | 
any soldier or officer, under like penalty, to entice, decoy, 
or retain any person held to service or labor in the United 
States from his or her master or owner who may be a loyal 
citizen of the United States. i 

Mr. COLLAMER, The penalty provided in 
the bill is, that the person offending shall be dis- 
missed from the service. Now, I take it, under || 
that amendment, if any soldier wanted to get dis- || 
missed from the service, he would have nothing || 
to do but to entice a slave, and he would get him- || 
self and the slave both dismissed. |] 

Mr. WILSON. I am opposed to this amend- || 
ment in every shape and form, and to any legis- | 
lation protecting, covering, or justifying slavery | 
for loyal or disloyal masters. The laws on that | 
subject are all that ought to be given at this time. | 
What I want to do is, to put upon the statute- \| 
book of this country a prohibition to the officers | 
of the Army of the United States from arresting, 
detaining, and delivering up persons claimed as | 
fugitives by the use of military power. There is || 
no law for it. They have acted in violation of || 
law. Some of these officers have dishonored the || 
profession and disgraced the country, and I mean, | 
if God is willing, and I have the power, to reject | 
their confirmation here for that reason, and I give 
them the notice now. 1 want the bill to pass for 
that purpose, aud leave this other matter justas it 
stands under the existing laws of the country, 
which I think are ample and sufficient. 

Mr. PEARCE. Mr.President, as the bill stood 
upon theamendmentefthe Senator from Vermont, 
it was a prohibition to any officer of the Army 
from using his power to cause the delivery up of 
any fugitive slave, though known to be such, to 
any master claiming him, though known to be his 
lawful master. The idea of the Senator was to | 
exclude the action of military power on this sub- | 
ject altogether. Well, sir, to that I make no ob- 
jection; but now the Senator from Massachusetts 
objects to a proposition which forbids officers and 
soldiers of the Army from enticing, harboring, or 
preventing the recovery—that is the amount of 
it—of a fugitive slave, known to be such, upon | 
the application ef his master, known to be his law- 
ful owner, according to the laws of the State in || 
which he lives. What isthe effect of that? It is 
an invitation to all the slaves of the State of Mary- 
land who can do so to resort to the camp, sure 
of protection there, first, because no officer of the 
Army can order their delivery up to their master, | 
however loyal or however indisputable his title | 
may be to that slave. It is an invitation, there- 
fore, to all such people to resort to the lines of the 
Army as a harbor of refuge, a place of asylum, a || 
spot where they can be safe from the operation of | 
the undoubted legal rights of the owner. That is 
the effect of it; and that is an invitatign to the 

whole body of such people within the loyal State |) 
of Maryland to accomplish their freedom by indi- | 
rection. It is not an act of emancipation in its 
terms; but, so far as it can operate and does ope- 
rate, it leads directly te that result. I know the 
fact that the slaves of masters whose titles are un- 
doubted and their loyalty unquestioned, have re- 
sorted to camps, and the officers sometimes have 
been very unwilling and have positively refused 
to take any step whatever in the matter? What 
is the result of that? A great many of these sol- 
diers come from States where they hold this whole 
system of domestic servitude in such dislike.that 
they will not permit the master to exercise his 
undoubted, valid rights, even though he goes ac- | 


| the amendment oughtto be retained, and that equal 
justice demands it. 


K CONGRES: 





companied by an officer of the law. He cannot 


exercise his rights except at the peril of personal 
ill treatment from these soldiers, who are not to 
be restrained by a military officer, and who, there- 
fore, will make their will the law of the case. Sir, 
I do not think thatisright. I think thatis making 
a camp of the United States Army a refuge for 
runaway negroes. I think we are violating the 
rights of loyal masters in loyal States. 

“As for its operation in other States, the bill will 
have no operation there any way. I do not look 
to it as having any effectateallin any of the States | 
which have seceded. Its effect is to take away the | 
property of the people of Maryland, and of the 
loyal people of Maryland too, If it does not have |} 
that effect it will have none. I think, therefore, 


If it is not retained, we of 
Maryland shall have to consider that our rights 
in this species of property are set aside, so far as 
this Government can set them aside by such an act. 

The VICE PRESIDENT. The Chair will 
state that he had announced the amendment of the 
Senator from Delaware, as amended, as having 
been agreed to before this discussion commenced. 

Mr. SUMNER. There must have been some 
mistake. I certainly did not understand it. 

The VICE PRESIDENT. The Chair as dis- 
tinctly stated the question as it was capable of 
stating it. The bill, however, is now in Commit- 
tee of the Whole, and Senators can have another 
vote on the amendment when the bill is reported 
to the Senate. 

The bill was reported to the Senate,as amended. 

The VICE PRESIDENT. The question is on 
concurring in the first amendment made as in 
Committee of the Whole, which will be read. 

The Secretary read it, to stfike out all of the 
original bill, and insert the following: 

Be it enacted, &c., That no officer of the Army or Navy 
of the United States, or of the volunteers or militia in the 
service of the United States, shall assume or exercise any 


| military command or authority to arrest, hold, detain, or 


control any person on account ofsuch person being holden 
to service as of African descent, and any such officer so 
offending shall be dismissed from service. 

Mr. TRUMBULL. I do not exactly like the 
wording of that amendment. It provides, if I 
understand it, that no officer shall control or de- 


| tain any slave—*‘ person held to service ”’ is the 


language 

The VICE PRESIDENT. The morning hour 
having expired, it becomes the duty of the Chair 
to lay before the Senate the special order of the 





|| day, which is the unfinished business of yesterday. 


I move that the resolu- 


Mr. WILKINSON. 


| tion relating to the seat of the Senator from Indi- 
| ana, [Mr. Brigut,] which was made the special 


order for this morning, be taken up. 

The VICE PRESIDENT. To do that, the 
Senator must move to postpone the pending ques- 
tion before the Senate. 

Mr. WILKINSON. I move thatall prior or- 


ders be postponed for the purpose of taking up 


| that resolution. 


Mr. LANE, of Kansas. What is the business 


| before the Senate? 


The VICE PRESIDENT. The pending busi- 
ness is the unfinished business of yesterday, which 
relates to the Senator’s seat. 

Mr. leANE, of Kansas. I desire to state to the 
Senate that I am extremely anxious, with the 
contestant, to have’ that case decided and voted 
upon this morning. 


; M r. SUM N ER. We have been occupied sev- 


| eral days already on the seat of the Senator from 


Kansas. It seems to me important, in the order 
of business here, that we should finish that before 
we take up another case. On that ground, I shall 
myself vote for proceeding to-day with the ques- 
tion on the seat of the member from Kansas. I 
join with my friend from Minnesota inanxiety also 
to reach the case of the seat of the Senator from 
Indiana; but it seems to me, having commenced 
the discussion of the seat of the Senator from 
Kansas, we had better go on with that until it is 
finished. 

Mr. WILKINSON. I am willing that this 
matter shall go over until to-morrow, if it can be 
so arranged that it shall be considered then. Ido 
not wish to disturb the order of business in the 
Senate. 

Mr. SUMNER. {It seems to me, If we 

The VICE PRESIDENT. If the Chair may 

| be allowed to make a statement, the question to 
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which the Senator from Minnesota has alluded 
was made the special order of the day; itis a ques- 
tion of privilege. The question now pending 
before the Senate is also a question of privilege. 
They were both questions of privilege, and this 
being the unfinished business, took precedence on 








| thatgroundronly. The other case will remain as 


a special assignment, and will remain not only as 
a question of privilege, but a yorauee question. 
Mr. WILKINSON. Then | am willing to abide 
the decision of the Senate. 
SENATOR FROM KANSAS, 
The Senate resumed the consideration of the 
report of the Committee on the Judiciary in rela- 
tion to the seat occupied by Mr. Lane, of Kansas. 


| The report concludes with the following resolu- 


tions: 


Resolved, That James H. Lane is not entitled toa seatin 
this body. 

Resolved, That Frederic P. Stanton is entitled to a seat 
in this body. 


The VICE PRESIDENT. The pending ques- 
tion is on the motion of the Senator from New 
Hampshire [Mr. CLark] to amend the first reso- 
lution, by striking out the word * not.”’ 

Mr. CLARK. On that question I ask for the 
yeas and nays. 

The yeas and nays were ordered. 

Mr. McDOUGALL. Mr. President, not until 
late in the discussion of last evening did I pro- 
pose to say anything upon this question. It was 
only after that discussion that | came to under- 
stand the great importance of the question before 
the Senate. I[t is not only important as a grave 
precedent, butas involving, inmy judgment, some 
of the cardinal doctrines that lie at the foundation 
of the Republic, and [ have felt it my duty to at 
leastexpress my opinions, whether they may have 


| weight with the Senate or not. 


As I had occasion to state yesterday, the ques- 
tions involved appear to me to be simple ones. I 
may be in error; but 1 am confident in the sound- 
ness of my conclusions. I took occasion then to 
state the first position: that the office of brigadier 
general was known to our laws; that the power 
of appointing brigadier generals belonged to the 
Federal Executive. These are simple, indisputa- 
ble facts. If, then, the office existed by law, the 
President having the power of appointment, and 


| making an appointment, although there might be 
| a legal incumbent, that Sepranenes would con- 


stitute an officer, a brigadier de facto, and would 
clothe him with the power, if not the right, to act 
as such. How often does it occur that there are 
two persons claiming a seat upon the bench which 


| one occupies, commissioned by competent author- 


ity, but without legal right? He can only be 
challenged, first, by the State asking that the in- 
cumbent be ousted, because he has not a right; 
and next, by the person having the legal title, no 
one else having the right to dispute it. As long 
as he acts under the commission as such officer, 
his acts are valid. This is true of a judge; it is 
true of a sheriff; it is true of any person who 
holds under color of office, be he acivil or a mili- 
tary Officer. 

Now, a person who is an officer de facto is in 
fact an officer. General Lane, whether the Pres- 
ident rightfully commissioned him or not, under 
thatcommission was an officer of the United States 
Government, and had the legal power to act. Oth- 
erwise how would it be? Suppose he, at the head 
of his brigade, calling it a brigade—for without 
law it would not be one—should go out into the 
field, and make war even upon enemies, his acts 
would be murder; not merely homicide. If, act- 
ing as such, he had no legal right, and was no 
officer, and he should arrest a party on a charge 
for which, by the articles of war, he would be sub 
jected to the penalty of death, and he should ex- 
ecute that party, his act would be murder. Will 
the Senator from Kansas undertake to say the law 
would be otherwise? Will any gentleman in this 
Senate undertake to say the law would be other- 
wise? He was at the head of his brigade; he ex- 
ercised military authority; he did it by virtue of 
an office which he held, although he might not 
hold it by right; although some other person might 
have had the legal right to exercise the functions 
of the office in his place. But more than that, he 
having a commission, (for we.will not dispute 
about technicalities, it is not the proper place,) he 
having thereby color of office, and acting in that 
office—and it is not disputed that he did act in 
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that office—it is not for him to say that he was 
nota brigadier general of the United States Army. 
He is preclud d elsew here and here, whenever his 
being such is challenged, from saying that he was 
not. There 1s no more wise or just rule of law 
than that a man shall not, by his conduct, say one 
thing, and by his words another. The sitting 
Senator has, by his conduc? in entering upon the 
duties of an office and acting as such, said that he 





was an officer of the United States Army, and he | 














that that force was properly organized, and he had 
a right to clothe men with authority to act as offi- 
cers. I do not care whether you call them brig- 


| adiers or not; General Lane was an officer clothed 
| by authority of the United States with power to 


cannot be permitted any more in this Senate than | 


in a court of justice to act in one manner and then 
—_ the legitimate consequences of his conduct. 
As I choose to be brief, 1 state that as a rule of 


iste red, 
Sut further, when the Congress of the United 


States, at its Jast session, passed an act ratifying | 
the acts of the President, that law was in its very | 
mmture retroactive, governing not only the conduct | 


of the President, but all the action that resulted 
from his conduct, If it reacted to justify the Pres- 
ident of the United States, it reacted to fix the 
status of the Senator from Kansas. That law, if 
it operated to justify the President, operated to 
give virtue to the commission he had issued, from 
the date of the commission. 

But, Mr. President, there is another and a sim- 
pler view of this case. By virtue of the Constitu- 
tion and the duties it imposes upon the President, 
he is bound to put down domestic insurrection as 
well as to repel foreign invasion. I hold that he 
has that power to the extent that may be required 
by the occasion by virtue of the Constitution, 
independent of any statute law. When that oc- 
casion arises, who can say how many men are to 
be taken into the field? It depends entirely upon 
the extent of the insurrection, or the amount of 
armed force brought against us from abroad. It 
is to be judged by him. May it not be that more 
than four men will be required to command the 
brigades of our armies? Under the law of 1795, 
when you bring out your ninety days’ men, can 
they be organized and commanded by four briga- 
diers? If they cannot, is it not the business of 
the President to officer the commands brought 


out? Certainly it is; and whether you call them | 


brigadiers or not under the statute laws of the 
United States, they are brigadiers in fact, dis- 
charging necessary duties for the organization of 
the Army, and for the carrying of it into the 
field. Suppose seventy-five thousand men had 
been brought out, simply in addition to the stand- 
ing Army of the United States; would four brig- 
adiers have organized them, or would not the 
President have been bound to call for other per- 
sons to act as brigadiers, and could he not clothe 
them with proper authority ? 

Mr.COWAN. Allow me to ask the Senatora 
question. Suppose the President in an emergency 
of that kind had called on the Senator from Cali- 
fornia, as a mere amateur, to Jead those brigades 
for atime; would he thereby hold an office to such 
an extent as to forfeit his seat here ? 

Mr. McDOUGALL., Certainly. The very au- 
thority to call out a force authorizes the organiz- 
ing of that force necessarily. By the very author- 
ity calling out the force, as officers are necessary, 
officers may be appointed, and they must be com- 
missioned insomeform. Call them brigadiers or 
not, they are brigadiers by virtue of the authority 
vested in the President. Now, we called out our 
forces immediately after the insurrection. The 
President proceeded to act. His action involved 
the appointment of more than four officers to act 
as brigadiers. He had the right to call upon them 
and the right to clothe them with authority to lead 
brigades of our armies. If it was his duty to do 
it under the Constitution and the laws, the author- 
ity, as a matter of course, followed; its exercise 
was legitimate because necessarily implied. 

Mr. COWAN. There is another question | 
desire to ask. If he had called out the militia, 
would he not have been compelled to call out offi- 
cers with them? Brigadiers come from the States 
along with the militia. 

Mr. McDOUGALL. Not necessarily. I hold 
that he had the right and authority to call out the 
forces he deemed necessary; and | differed, I re- 
member, with my friend from Illinois [Mr. Trum- 
BULL] on that subject at the last session. He had 
a right to call out, independent of the act of 1795, 
as much of any kind of force as was necessary for 
that particular purpose. It was his duty to see 


| who meet in council shall have nothing to do with 
| those who fill executive office, or those who go to 
| war, or those who sitin judgment. I am opposed 


endo 





| right would commence. If there was an incum- 


go into the field and control a brigade, and then 
he became one of the military officers of the United 
States; and being such, of course his position was 


inconsistent for that reason with a place upon this || 


floor. 

But in this council I hold that we should be 
governed by higher @ofsiderations. In these days 
of peril, when the integrity of our whole system 


|| of government is threatened, it is well that we 
law which has no exception where law is admin- |! 


should be careful how we violate any one of its 
great principles. Has notthe sitting Senator un- 
dertaken to unite military with legislative office 


| under the Federal Government? [understand that 


the very idea that lies at the foundation of our sys- | 
tem is the distribution of power, so that the men 


to everything that seems like a violation of this | 
great fundamental prineiple, taught of old, adopted 
by the wisest, and acted on by our fathers. I hold 
that this has been a practical violation of that 
principle which lies at the foundation of the Re- 
public. 

Under color of office, if not in office, he acted | 
as a brigadier general of the United States, and 
he has no right to come here and say he was not 
such. The doctrine of estoppel, that a man shall 
not conduct himself in a certain way and then 
deny his conduct by his words, is one of the most 
ancient of the law, for it is an attempt to maintain | 


by the highest testimony the absolute truth. \| 


Then, again, I say power was in the President | 


| atthat time to organize additional forces, and to | 


appoint additional officers, call them brigadiers | 
or what you please, who should act as brigadiers, | 
and he could clothe them with authority, and he 
did clothe the sitting Senator with authority, and 
he acted as such. I take it, if the positions 1 have 
assumed are true, he has no just right to a place | 
on this floor for two illenondenk and distinct rea- | 
sons. Thatisas much as I choose to trouble the | 
Senate with on the right of the sitting Senator. 
On the question of the claim of the gentleman 
contesting his seat, I differ with some Senators, 
and I suppose I differ from some authorities; but | 
we do not understand that authorities make laws. 
It is well always to investigate the value of the 
authorities cited. The authority | heard cited by 
the Senator from Wisconsin [Mr. Doonitrie] did 
not strike me as having anything like the weight 
of an authority which should even seem to make 
law. If I understand it, the term of the Senator 
from Kansas commenced with the commencement | 
of the present Congress. His senatorial term | 
commenced on the 4th of March last. I do not 
understand that the term of a Senator commences 
from the period of his election, unless it should 
be that there was then a Senate in esse and no in- 
cumbent. If, for instance, there was a senatorial 
office to be filled, he would enter upon that office, 
for he would be supposed to have been elected for 
the vacant term; but the regular senatorial term 
commenced on the 4th of March last. If the 
sitting member was elected previous to tht 4th of 
March last, his term commenced then; or if there 
was a rightful term running before, and there was 
no incumbent at that time, he would be entitled 
to assume the incumbency, and his term would 
commence from the occurring of the vacancy; his 
term would commence then, because then his 


j 
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| from the time I may enter on my term. Ido not 
| think that this proposition has ever been disputed 
where elections have been contested in a court of 
justice. I know it is well settled by numerous 
| authorities. Then I say, if this be true, the office 
| of the sitting Senator, or at least his term, com- 
| menced from the 4th of March. I think he was 
elected to take his seat on the 4th of March. At 


what time, may I ask the Senator from Kansas, 
was he elected? 


Mr. LANE, of Kansas. In April. 
|. Mr. McDOUGALL. Then, upon his election, 
| he was immediately clothed with office, because 
| his term was running; the term for which he was 
elected was in existence; and if the Senate had 
| been in session on that day, he could have come 
| here and taken his seat. K judge is none the Jess 
a judge because he is not trying a cause, or be- 
cause his court is not in session. The fact that 


] Congress was not in session has nothing to do 


with his right toa seat. Congress might or might 

not be in session; the office was an office running 

from the 4th of March for six years; as I under- 
| stand, he was elected for that term; his right was 
| perfect from that time; and it was no qualification 
of his right that he should be required to do a par- 
| ticular thing which rested in his own willand not 
| on outside permission. If it involved the assent 
| of adifferent person, or anything beyond his per- 
sonal control, the office would not be perfectly in 
him; but, I say, when it rests in hisown conduct, 
the office is perfect in him. 

Was not the office of Senator in him at the time 
he received authority to act as brigadier, and was 
| it not then subject to forfeiture? May nota party 
| lose an office by laches; by not, for instance, per- 


| forming in a given time the condition precedent; 
that is, taking the oath? May he not be proceeded 
against by quo warranto for the same yeason? Is 
it not upon the assumption that he is lke, and 
by laches has lost the right, but yet is not to be 
| deprived of the right except by judgment of law? 

f this be so, then I say he was in office as a 
Senator when he accepted his commission, and by 
an act inconsistent with that office, by undertaking 
| to be a soldier under the Federal Government, he 
forfeited the office, and forfeited it just as much 
as if he had- already been to your desk, sir, and 
| by his own volition had taken the oath. Mr. 
President, | look upon this as a graver question 
than lies upon its immediate surface. I look upon 
it as a grave precedent, independent of the ques- 
tion of constitutional distribution of power, as an 
attempt to connect the Federal military with the 
Federal councils, and I say the heel of the Senate 
should be planted upon it. 

Mr. LANE, of Kansas. As I do not propose 


|| to trouble the Senate with a speech, I desire the 


| ear of the Senator from Kentucky (Mr. Davis] 
for one moment. As he has not been long in the 
Senate, and is not so well versed in the facts of 
this case, I desire his attention. I understood the 
Senator to say that if the office of brigadier gen- 
eral had been resigned before the oath was taken, 
it would have been no obstacle to my holding a 
| seat here. 
| Mr. DAVIS. If the gentleman will permit me, 
he labors under aslight misconception. My prop- 
osition was this: that the two authorities relied 
upon by the Senator from Massachusetts [Mr. 
Sumner] established that proposition; but whether 
the proposition was true, and was correctly taken 
or not, [ did not argue; nor did I indicate any 
belief on my part as to its truth and correctness. 
Mr. LANE, of Kansas: Mr. President, I have 
stated, and my colleague has stated, that, before 
General Scott, before the War Department, and 





bent, and he was elected in January, his right 
would not begin until the 4th of March. When- 
ever the right commences, the term of the officer 
commences. He could have taken his place at the 
extra session in March for executive purposes. 
He had the right to do it. Now, an office is but 
aright. Itisarightin the person. The right 
is perfect and absolute, although its exercise may 
be limited by some act of volition on the part of 
the person clothed with the right. My right is 
none the less because before exercising it I have 
to make my bow in this Hall. My right is none 
the less because I may do it at my pleasure. My 
right is none the less because | had to come to 
your desk, sir, and take the oath to support the 
Constitution and the laws, for it depends upon 
my own volition. I am clothed with the office | 





before the President of the United States, 1 ex- 
ressly declined this office on the 22d day of June. 
t is known to those members who were in the 
Senate that the very moment this subject was 
brought up here I announced to the Senate my 
determination not to accept the appointment. 
The distinguished Senator from Kentucky re- 
ferred to a telegram, dated on the 10th day of 
July, from the War Department, authorizing the 
mustering in of the skeleton companies in ** Lane’s 
brigade.’ . 
Mr. DAVIS. Ifthe gentleman will permit me, 
I made no such reference. 
Mr. LANE, of Kansas. I so understood the 
Senator from Kentucky. 
Mr. DAVIS. The gentleman is mistaken. The 
contestant made that reference, but I made none. 
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Mr. LANE, of Kansas. Well, sir, | desire the 
attention of the Senate for a moment in reference 
to that telegram. Kansas had no means of sub- 
sisting troops between the time of concentrating 
them at the place of rendezvous and mustering 
them into the service, and the colonels of the regi- 
ments telegraphed to me to obtain from the War 
Department an order to muster in the skeleton 
companies of the Kansas troops. I took that tel- 
egram to the War Department, and it telegraphed 
to muster in the companies of ** Lane’s brigade”’— 





a mere name for the troops, like the Harris cav- | 
alry, the Pomeroy guards, and the Doolittle rifle- | 


men. For that telegram, issued by the War De- 


partment on a telegram from Kansas, my seat ) 


here is to be prejudiced. 


Again, reference has been made to three requi- | 


sitions which it is said I signed. Now, if gentle- 


men will refer to those requisitions they will find | 


that they have no characteristic whatever of a 


requisition, At the time those papers were signed, 
the Quartermaster General knew as well as any | 


member of this Senateand as | did, my intention 
not to accept the brigadier generalship. ‘They 
were brought to me to consult as to the clothing 
and equipments for the troops. I said to General 


Meigs that I would be very willing to give him | 


my judgment. I went into a room with a clerk 
of the Department, sat down with him, made out 


- . . ! 
a memorandum of the clothing that was desired | 


by the Kansas troops, and signed it as a Senator, 
not as a brigadier general. To be sure I did not 
write *U.S.8.’’ underneath my name, but signed 
my name as a Senator, as you, sir, and other 
Senators sign it, ‘*J. H. Lane.’’? I have been 
during the last two weeks in consultation with 
the Quartermaster General, giving him my opinion 
as to the clothing and equipments necessary for 
the Kansas troops, as a Senator, and I presume 
other Senators have been consulted in the same 
way. 

One other statement, Mr. President, and I am 
done. The contestant has charged me with de- 
ceiving him. [ldo not know that he intended to 
charge me with intentionally deceiving him; but 
if L deceived him, sir, I have a plea here for the 
frailties of my nature. It must not be forgotten 


by members of the Senate that in the contest for | 
this seat | went before the people of Kansas with | 


the contestant, that | went before the Legislature 


of Kansas with the contestant, connected with the 


Governor of Kansas who appointed him. After 


a contest more fierce than I have ever witnessed, | 


the representatives of the people of Kansas elected 
me to a seat on this floor in April last. Four 
days after 1 took my seat here, the Governor, 
whom I had overthrown, with the contestant 
whom I had beaten, declares my seat vacant before 
the smoke of the political battle had passed away. 
Sir, | was indignant, so indignant that I treated 
the Committee on the Judiciary with disrespect, 
not intentionally. I refused to go before them. 
I refused to answer the contestant any question, 
because I was indignant at what I deemed an un- 
authorized and malignant attempt to oust me from 
a seat that I had occupied here only four days. 
But, it has been asked, why did you not modify 


that proclamation of Colonel Weer? I answer || 


that I could not have done it without interfering 
with the organization of the Kansas troops. | 
was willing and anxious that Kansas should have 


an army to defend her from invasion. To have || 


declared at that time what I have since declared 


to this Senate would, in my opinion, have seri- 
ously impeded the filling up of that brigade. 1, | 
therefore, did not modify that proclamation, rest- 
ing content in the belief that a notification to the 
General-in-Chief, that a notification to the Presi- | 
dent of the United States, that a notification to the | 
Secretary of War, and a notification to this Sen- 
ate, that I did not design to accept that brigadier || 
generalship would be my armor, would be my 


protection, 


Mr. BRIGHT. Mr. President, I stated, on a 
former occasion, the reasons that would govern 
my vote upon this case. I do not know that I 
should restate them again, were it not that the 
character of the issue is somewhat changed since 
by the appointment and the confirmation of the 
Senator from Kansas to a brigadier generalship. | 
Sull, it does not, to my mind, alter the legal issue. 
1 look upon this as purely alegal question. Iagree | 
with what has been well said ‘by the Senator from 
Delaware, and by the Senator from California, that 
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the sitting Senator from Kansas cannot hold two 
offices at the same time under the Federal Govern- 
ment. That is the point in this case. If, at the 
time the Senator was appointed a brigadier gen- 
eral, that office had been vacant, under the Con- 
stitution, and he had accepted it, it is very clear to 
my mind that the acceptance of the second office 
would have vacated the first. 
But the point I made before, and that 1 make 
again, is that, at the time the Senator from Kan- 
| sas was appointed brigadier general, there was no 


such office vacant, under the Constitution. It may || 


be said that the President made a call for troops, 
which necessarily involved the appointment of 
such officers. My answer is, that the President 
has no such constitutional authority; he had no 
authority for making the call at the time and un- | 
der the circumstances; that is, in legal parlance; | 
yet we find no fault with him for the course he | 
took. We say the exigencies of the times war- | 
ranted him in doing what he did; and I think the | 
very first bill that was introduced into the Senate | 
after this call for troops was made was a bill legal- | 
izing the acts of the President in reference to this 
very matter, showing that the President himself 
felt that he had really no constitutiona! authority 
for doing what he had done. 

Now, sir, if he appointed the Senator from Kan- 
sas to an office not known to the law, or to an 
office of which there was no vacancy, how could 

| the Senator from Kansas accept it? Supposing 
that he had appointed him to a seat on the su- 
preme bench, there being no vacancy, and an of- 
ficer could have been found to administer to him 
the oath, and he had taken the oath, would that 
have made him, in the eye of the Constitution, a 
judge of the Supreme Court? Clearly not. If, 
then, he appointed him to the office of brigadier 
general, there being no vacancy in that office, how 
could he accept it? 
But, it is said that the President called for the 
| militia of the different States, and that that in- 
| volved the appointment of brigadier generals. 
| Under the Constitution he has no right to appoint 
| field officers for the militia of the different States. 
| That is a power vested in the Governors of the 
|| States under the Constitution. 


the Senator has done right or wrong in the part 
that he has acted in the character of a command- 
ing officer. That, siv, is dehors the record in this 
ease. The simple point is, whether there was an 
office vacant to which the Senator from Kansas 
could be appointed at the time he was appointed. 
If there was, as a matter of course he could not 
accept it. ‘That I understand to be the point upon 
which the Committee on the Judiciary settled this 
case. I have great respect for the Judiciary Com- 
mittee. There is a great reason pending why 
I should. Asa general rule, I do not know but 
that | would be governed entirely by what they 
might report; it may be a very safe rule to be 
guided generally by their action; but cases may 


in accordance with their report. 

Mr. STANTON. If it be not inconsistent with 
the privilege which the Senate has so kindly 
granted me, I should like to be allowed to make 





a brief explanation in reply to some remarks of | 


the sitting member. 


|| the chair.) The order of the Senate is, that the 
i, gentleman shall be allowed to speak. 

Mr. STANTON. The Senator complains, Mr. 
President, that | spoke of being deceived by him. 
Senators will remember that I stated the circum- 
stances of that deception; the issuance of the 
proclamation in Kansas, and the fact that I under- 
stood, from the agent appointed by the sitting 
|| member—not directly, but indirectly, from him— 
|| that the Senator had taken the oath of office as 

brigadier general; and also from the Secretary of 
War by his direct reply, dated on the 2d day of 
July, to an inquiry of mine, that the sitting m&n- 
ber had been appointed a brigadier general, and 
| had accepted the appointment. This deception 
| was just such deception as every man is subject 
| to who relies on the acts and representations of 
another. That was all I meant. 
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I shall not discuss the question as to whether || 


sometimes arise in which I may feel constrained | 
|| to disagree with them. In thiscase I cannot vote | 


The PRESIDING OFFICER, (Mr. Rice in | 





had taken place between him and General Scott, 
to the effect that General Scott would not recog- 
nize him unless he first resigned his office as Sen- 
ator. This statement rests upon the assertion of 
the sitting member. Ido not intend to deny or 
dispute it; but I had a conversation with General 
Scott on the same subject; and | presume I shall 
be permitted to state what General Scott said to 


|; me. I informed him that the sitting member had 


taken the oath of office as brigadier general. He 
stated to me that he was not aware of that fact; 
| and in addition, said that, in his judgment, as soon 
} as he took that oath of office he was out of the 
Senate. I give this statement of General Scott for 
what itis worth. It may be true that the sitting 
member made these declarations to General Scott 
and to the President of the United States, and to 
the Secretary of War; but certain it is, that on the 
2d of July, when the Secretary of War responded 
to my inquiry, he then believed that the sitting 
member had accepted the office of brigadier gen- 
eral, because he so informed me by telegraph, and 
that remains a record inthe Department, of which 
I have here, and had before the committee, a cer- 
tified copy. 

But, Mr. President, I hold in my hand the tes- 
timony of Colonel William Weer. This witness 
was brought here from Kansas for the purpose of 
testifying; and he states that at the moment the 
sitting member was appointed brigadier general, 
he brought out his commission or letter of ap- 
| pointment with another paper, being an order for 
the raising of two regiments of volunteers, and 
handed them to him, the witness; and the sitting 
mertrber appointed him, William Weer, his agent 
to go to Kansas and raise those regiments. ‘This 
celebrated proclamation was prepared by himself, 
the sitting member says in his printed statement 
laid before the Senate a few days ago; Colonel 
| Weer says it was prepared by him; but, at any 
rate, it was prepared between them; he carried it 
to Kansas, and signed the name of the sitting mem- 
| ber to itas brigadier general, and it was published 
to the country. This agent, Colonel William 
| Weer, asserts that he had no authority, except 
what he derived from the sitting member, unul 
the September following, and he continued rais- 
ing troops, and acting as the agent of the sitting 
| member, from the 20th of June, until he received 
his commission ascolonel in September; and when 
the sitting member speaks of colonels telegraph- 
ing to him on the 10th of July, he speaks of his 
agent, Colonel Weer, acting by his authority and 
in his name, who telegraphed here for the purpose 
of getting the sitting member to make requisitions 
upon the War Department as a brigadier general. 
Colonel Weer asserted before the committee—I 
hold the testimony in my hand as taken down by 
the clerk—that the sitting member never with- 
drew hisauthority. Colonel Weer issued the proc- 
lamation; the sitting member was in the habit of 
receiving the paper in which it was published, and 
he never disavowed it, and Colonel Weer contin- 
ied to act as colonel of that regiment in his name 
and by hisauthority from June until September— 
during the whole of the session of Congress. 
While the sitting member was voting here upon 


| all propositions pending in the Senate concerning 


the Army and the volunteer forces, his authorized 
agent, acting in his name and by his authority, 
was raising troops and acting as colonel in Kan- 
sas; andthe sitting member here said—as I quoted 
from the Congressional Globe the other day—on 
| the 12th of July, ‘*1 am now engaged, through 
| my colonels, in organizing a brigade in Kansas.’”’ 
\| There it stands upon record; and while he was 
here denying that he was brigadier general, lic 
was there by his authorized agent acting in that 
| capacity. 
Air. LANE, of Kansas. Mr. President—— 

The PRESIDING OFFICER. Does the gen- 
tleman yield? 

Mr. STANTON. Certainly. 

Mr. LANE, of Kansas. 1 just want to say to 
the contestant that Colonel Weer was mustered 
|| into the service of the United States immediately 
after his arrival in Kansas, and commissioned by 
|| the Government. : 

ll Mr. STANTON. He was mustered into the 
service of the United States on the 16th of July, 











A word as to another point. The sitting mem- 
ber says, that before he took his seat in the Sen- 
ate he had resigned the office of brigadier general; 

| he had gone to General Scott, and a conversation 





| and not till then; but at that time he had no com- 
mission and no authority except what he derived 
from the sitting member. He had no commission 
till September. Up to that time he acted entirely 
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on the authority derived from the sitting mem- 
ber. 

Mr. President, there is in the file of papers in 
this case a number of one of the Leavenworth 
newspapers, ¢ ontaininga correspondence between 
the sitting me mber and this Colonel Wee ry his 
agent, on the subject of the organization of this 
brigade; and Colonel Weer proves the correspond- 
ence therein printed to be genuine. There are sev- 
eral letters from the sitting member to Colonel 
Weer; one only | shall read, and that is dated the 
10th of July, 1861: 

Telegraphic Dispat h. 
To Colonel Wittu1an Ween: 
Orders on way from Quartermaster and Commissary Gen- 
erals 5 also, order that Government will supply horses tor 
cavalry. J. H. LANE. 


Here is the Senator telegraphing and writing to 


his authorized agent in Kansas on the 10th of 


July, while he is occupying a seat in the Senate 
of the United States; that agent, having in his 
possession his letter of authority, declared before 
the committee that be exhibited that letter of au- 
thority to the people of Kansas in order to show 
that General Lane was authorized to raise those 
He also admitted that he said to the peo- 
ple there that General Lane had taken the oath of 
office, in order to establish the fact that he had 
authority to do what he was then doing. 

The order to muster in these companies was 
net given until the 10th of July. [donot know 
whether Colonel! Weer stated in his testimony, 
but he stated to me, that he was mustered into 
service on the 16th of July, and that he had no 
commission until September, and no other author- 
ity except that given to him by the sitting mem- 
ber. Now, sir, what is the case? The sitting 
member was here denying that he was brigadier 
general; he was there by his agent showing his 
letter of appointment, and informing the people 
that he had taken the oath of office, by the dec- 
laration of Colonel Weer. 

Mr. President, yesterday there was read at the 
desk of the Secretary the correspondence between 
the Adjutant General and the sitting member, in 
which the Adjutant General said to the sitting 
member: 


troops. 


* On the 20th of June you were appointed a brigadier 
general; you have neither signified your acceptance nor 
your declination of that appointment; and Lam instructed, 
therefore, by the Secretary of War to say to you that your 
name cannot be sent to the Senate.” 

What is his reply? Does he say ‘‘on sucha 
day I declined the appointment?”’ 
he says, in effect: ** 1 wish you to hold it open 
until the Kansas brigade elects me or somebody 
else, and then I will answer your inquiry.’’ Sir, 


| appeal to the members of the Committee on the | 


Judiciary for the truth of what I say, when I de- 
clare that this assertion now made, whether true 
or not, was not before the committee during the 
whole of last session. The sitting member in- 
sisted that he had not been appointed, and that he 


had not accepted, but never, so far as I know, | 


insisted that he had declined the appointment; but 
his whole correspondence, and his speeches here 
on the floor of the Senate, establish the fact that 
his defense was that he had not been appointed 


and had not accepted—not that he had declined or | 
resigned the appointment after having accepted it. | 


1 omitted, Mr. President, to refer yesterday to | 


another fact which was proved by the witness, 
Colonel Weer, and that was the issuance of the 
proclamation of the 19th of September, which is 
signed by “J. H. Lane, commanding Kansas 
brigade, by T. J. Anderson, lieutenant of engi- 
neers, acting adjutant general ’’—the acting adju- 
tant general of the sitting member. The fact is 
known to the whole country that he was in com- 
mand of the Kansas brigade, the troops “of the 
United States, surrounded by his staff, members 
of which I believe are now in this city claiming 
to be members of the staff of the sitting member. 
Here is a proclamation commencing withthe 
words “* commanding general,’’ designating him- 
self by these terms, and I refer to it simply for 


the purpose of showing that the whole course | 


pursued by the sitting member during the last 


Congress was one of uncertainty, to say the least; | 
L was about to say equivocation, but I :'o not wish | 


to use any term that will be in the least degree 
offensive—but it left the whole matter uncertain. 
The sitting member insisted that he had not ac- 
cepted the appointment, but that he intended to 


Notatall; but | 
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accept it whenever the Kansas brigade should 
select him. He went into the field and commanded 


the Kansas brigade, acted as a general over the | 


forces belonging to the United States, and of course 
he must have acted by the authority of the United 
States. 

I have thought it but justice to myself, Mr. 
President, that I should make these explanations 
of fact, because although the Committee on the 
Judiciary, those members of it especially who 


| have taken a particular interest in this matter, 


have acted with great industry and with great 


kindness to me, yet, as this is a personal matter, | 


I have perhaps paid far more attention to it than 
any of them, and I know all the minutiz of the 
whole transaction, and I believe the facts which 


[ have stated can be in no essential particular | 


denied. 


Mr. CLARK. I did not propose to trouble the | 


Senate again for a moment on this question, but | 


| after some remarks that have fallen from the con- | 
testant, and some from the honorable Senator from | 


| adier general. 


Kentucky yesterday, also some from the Senator 
from Delaware, I feel called upon to say a few 
words. 

I hold in my hand the original appointment or 
pretended appointment of James H. Lane as brig- 
I hold in my hand also another 
original paper from the office of the Secretary of 


| War of the same date authorizing him to raise 


two Kansas regiments, and promising him that 


| when the regiments were ready an officer would | 





be detailed to muster them into the service, and 
that clothing and arms should be furnished them. 
Now, I understand it to be contended that in re- 


questing a man to be detailed to muster them in, | 
and in making requisitions for clothing, &c., he | 


acted as brigadier. Mr. Lane says he did not 


act as brigadier, but he acted under this original 


direction of the War Department; and I submit | 


to the Senate whether he has not the right to say 


that he acted under it, being authorized by it to | 


do these acts; and I say that, after the reception 


| of this order, he did no one act which other Sen- 
| ators have not done withouta commission, which 


any civilian may notdo. How then is he to for- 


| feit his seat, and how is it to be fastened upon him | 
| that he has acted as brigadier, when he had au- | 


thority for what he has done under another com- 
mission ? 

Mr. FOSTER. Mr. President, to speak figu- 
ratively, this question still lives, and to speak 
poetically, 

** It still drags its slow length along.”’ 

The Senate, it is manifest, are quite tired of this 

discussion, and they were tired of the question 


| when the discussion began. Last week, early in 


the week, perhaps Tuesday, | had the honor of 
opening the debate; and how many listeners did 
I obtain? Why sir, it would be mortifying to me 
to state the number if I knew it, but candor com- 
pels me to say they were not numerous—not nu- 
merous enough to puff up any man, however vain, 
with any overweening notions of the force of his 
own logic, or the attraction of his own eloquence. 


| lam aware that that may be accounted for on 





other grounds than want of interest in the question; | 


but as the discussion proceeded, and when the 
honorable Senator from New Hampshire, who had 
made elaborate preparation upon this question, and 
at whose instance, weeks ago, it was postponed 
that he might thus prepare himself—when he came 


| to address the Senate, what attention did he com- 
| mand? Able lawyer as he is, preparing himself 


| elaborately as he did, presenting the points on 


which this case turned clearly and distinctly as 


| he ditl, his auditors on this side of the Chamber, 


though fit, were very few; and on the other side, 
atleast during aconsiderable portion of his speech, 
the honorable Senator from Kansas, the sitting 


| member, sat solitary and alone, listening to the 
| discussion. 
| Hampshire argued the question, as he always 


The honorable Senator from New 


does'a question which he attempts to argue, with 
gr@t force and ability. 

His first point was that there was no office; his 
second, that there was no appointment to any of- 
fice; and his third, that there was no acceptance, 


covering pretty conclusively, one would suppose, | 
the whole ground; but the honorable Senator in- | 
formed ugthat he (restraining himself doubtless 


by the proprieties of the place and the occasion) 
should not attempt, to use his own language, ‘‘ to 
play a game of sharps,’’ or he would have made 
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the answer to the claim of the contestant even 
more overwhelming than those several proposi- 


| tions did make it. 


As the discussion has since praceeded, Senators 


| have been in, not to listen to it, but hoping that 


it would end, and have been preparing to bring 
forward other business. That is the reason wh 
we happen to have a few more Senators in their 
seats now than we have previously had, and that 
is the sole reason. 


The fact is, Mr. President, we have lost the pole 


star by which we were guided in deciding ques- 











tions of contested election. We always had a 
simple and very easy mode of disposing of these 
questions; and that was to make them party ques- 
tions. At least I can speak for the time during 
which | have had the honor of a seat here—a little 
more than six years past—during which time there 
have been three cases of contested election—I 
mean that were seriously contested—the seat of 
the honorable Senator from Iowa, [Mr. Har- 
LAN;] the seat of the honorable Senator from In- 
diana now a member of this body, [Mr. Bricur;} 


| and his former colleague, who is not now a mem- 


ber, (Mr. Fitch.] 


Those are the only cases’ that have been seri- 


| ously contested within the past six years. There 


have been other cases brought to the notice of the 
body, but not entitled to, and not receiving, any 
very grave consideration, because no question of 
importance was involved in them. Upon those, 
and each of those, there was a full and thorough 
discussion, and they were decided upon party 
grounds, for it is not more true that— 

** Rhyme the rudder is of verses, 

With which, like ships, they steer their courses,’ 
than that we formerly steered through these ques- 
tions by the star of party. The seat of the hon- 
orable Senator from Iowa to whom I have alluded 
was vacated—vacated by a party vote; the mem- 
bers on this side of the Chamber unanimously 
voting that he was entitled to his seat; the members 
on the other side voting that he was not entitled — 
not unanimously, I admit, for the majority was 
large then, and therefore a few members voted 
with the minority, leaving a handsome majority, 
to vacate the seat. Then came the question re- 
garding the Senators from Indiana. They were 
held entitled to their seats by a party vote again; 
that is, all the members on this side of the Senate 
voted that they were not entitled; not quite all the 
members on the other side voted that they were 
entitled; as I have before remarked, the majority 
being large, a few could be spared to the minority, 
and they were spared. But now, sir, the star of 
party has set, and we are quite at sea upon cases 
of this description. Ido not propose arguing, or 
attempting to argue, under these circumstances, 
any of the questions now involved. It would be 
useless, and in the judgment of the Senate at least, 
it would be wasting their time. 

Many members seem to think this case turns 
upon the question of the existence of the office 
of brigadier general on the 20th of June last. If 
those Senators who advocate the right of the sit- 
ting member are correct in asserting that there 
was no office on the 20th of June last, such as that 
to which the President attempted to appoint him, 
so existing as that it could be considered an office 
under the authority of the United States, the Con- 
gress of the United States will be placed ina most 
unfortunate and painful predicament. The neces- 
sary result of that doctrine is, that on the 2]st of 
July last a bloody battle was fought some twenty- 
five miles from this capital between two large 
bodies of armed men, neither one of which was 
in the service or acting under the authority of the 
United States. On one side was an organized army 
of rebels attempting to overthrow and destroy the 
Governmentand Constitution of the United States, 
and to blot out this nation from existence among 
the nations of the earth. Those men who went 
forth to battle against them, though Coat to 
act under the flag and by the authority of the Unt- 
ted States, were, in contemplation of law, no more 
acting under that authority than the rebels whom 
they fought. Why do I say this? Because tak- 
ing the ground that there was no such office as 
brigadier general on the 20th of June to which the 
President could appoint the sitting member, goes 
to this extent. That is an assertion that these two 
opposite forces were each a lawless rabble; noth- 
ing more and ow less. I might possibly ex- 
cept that portion of the force under the flag of the 
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United States which belonged to the regular Army, | 
for they undoubtedly were under the authority of 
the United States; bul they constituted a meager 

portion of the force which was there engaged in 

battle with the rebels. The residue of the force 

consisted of volunteers, officers and men; not ohe | 
of whom, according to this argument, was acting 
under the authority of the United States. If the 
men were, the officers were; they were all there 
by the same authority. 

If the President had no power to appoint the 
officers who were there, and if those officers held 
no office under the authority of the United States, 
neither did the men there act under the authority 
of the United States. The Congress of the United 
States was then in session, and had been for nearly 
three weeks. Those Senators who take thisground 
justify the President; they say, here was an emer- 
gency which made it his duty thus to exercise an 
authority not warranted by the Constitution or 
laws of the country; the exigency of the times was 
such that he was justified in these acts. Not so, 
however, the Congress of the United States. The 
Congress of the United States was legally assem- 
bled, by the proclamation of the President, on the 
4th of July, and the two Houses organized and 
were here in session, and what step did they take 
to place these men under the authority of the Uni- 
ted States? No man here thought it necessary, | 
for if he had, he certainly would have taken meas- 
ures to have effected a result not only called for, 
but imperatively necessary, if we pretended to do 
our constitutional duty. I say, not a man in this 
body, nota man in the other House, then believed 
it necessary, for if he had, he would have brought 
forward a bill that would have legalized the acts 
of the President, and every member of each House 
believing there was any necessity for such legis- 
lation as that, ifa true patriot, would have voted 
for it, and it would have become a law on the very 
first day that Gongress came together. It wasa 
higher duty than any other we could perform to 
pass such liars as would put under the authority 
of the United States the men who were here de- 
fending the capital—fighting in support of the 
Constitution and laws of the country. I say no 
man thought it necessary, because no man took 
any step to bring about that result. It was done, 
it may be said, before we adjourned; but how 
was it done? It was done in this way—I read 
from page 186 of the Journal of the extra ses- 
sion: 





** Mr. Witson asked, and by unanimous consent obtained, 
leave to bring in a bili (S. No. 72) to increase the pay of 
the privates in the reguiar Army, and of the volunteers in 
the service of the United States ; which was read the first 
and second times, by unanimous consent, and considered 
as in Committee of the Whole.” 


That bill then contained two sections only: 


**On motion of Mr. WILson, to amend the bill by insert- 
ing as an additional section the following: 

“Sec. 3. nd be it further enacted, That all the acts, 
proclamations, and orders of the President of the United 
States, after the 4th of March, 1861, respecting the Army 
and Navy of the United States, and calling out or relating 
to the militia or volunteers from the States, are hereby ap- 
proved, and in all respects legalized and made valid to the 
same intent and with the same effect as if they had been 
issued and done under the previous express authority and 
direction of the Congress of the United States.” 





The amendment was adopted, and the bill was 
passed on tlie 5th day of August, and Congress 
adjourned on the 6th. Scasdamptites tweesimens 
an afterthought to have any section introduced 


into any bill, legalizing the acts of the President 
on this subject, in any respect. 

Mr. SUMNER. Allow me to call the Sena- 
tor’s attention to the fact that there was .on the 
first or second day of the session a joint resolution 
introduced for that purpose by my colleague, and 
that it was the subject of debate day by day, until 
the very last day of the session, when that section 
was introduced as a substitute. 

Mr. FOSTER. Iam quite aware of that. The 


resolution to which the gentleman refers produced 





a party debate, and was postponed by a vote of 
the Senate, and I think indefinitely postponed, as 
the Journal will show; and this section which I 
have read was introduced into a bill just on the | 
heel of the session, by the honorable chairman of 
the Committee on Military Affairs, out of abund- 
ant caution, vigilant and active as * always is in 
the discharge of his duties. I think he remarked 
at the time that the section coulddo no harm; and | 
it passed, and that was all the legislation of Con- | 
gress on this subject from the time we came to- || 
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gether, on the 4th of July, to the 6th of August, 
when we adjourned. 
W hosupposed thatthe men composing the large 


force which was here in this neighborhood, and 
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| Department. On the 28th of July, two days after, 


which was passing from day to day into Virgmia | 


where it was well known there was to be a battle 
fought within a short time, were here of their own 
motion, without authority of law, not having an 


| officer over them nora man among them who was 
| in the service of the United States? To say that 
| such was the fact, is placing usas Senators and this 


Congress in a position in which | am not willing 
to stand, and which will certainly excite the aston- 
ishment of the civilized world. According to this 
doctrine that battle, on the 21st of July, a battle 


the sitting member replies in these words: 

“Sir: When the Kansas brigade is organized, as contem 
plated by the letter from the Secretary of War directed to 
me of date 20th of June, and when I shall have ascertained 
that my services are desired by the officers and men of 
that brigade, then f will communicate with your Depart- 
ment on the subject of your note of July 6." 


He then goes on to speak of other matters in re- 


| gard to the filling up of the brigade, and concludes: 


fought between larger bodies of men than ever be- | 


fore met in deadly conflict within the territory of || 


the United States since the existence of the Gov- 
ernment, was fought, not between the forces of the 
United States on one side and a band of rebels on 


|| the other, but by a lawless rabble against a band 


of rebels. The body of men fighting under the 


United States flag, on this assumption, were in 


dependent of law as the rebels themselves, with- | 


outan officer who had any authority under the 
Government of the United States to give an order, 
and without a man in the service of the United 
States,excepta small portion of the regular Army, 
on that field. Sir, lam not willing, for ane, to 
accept that position, and to that position we are 
driven if we adopt the doctrine laid down here by 
Senators. 


So much for the matter of there being no office. | 


As it regards the other two points which were 
made in the case, namely, that there was no ap- 
pointment, and that there was no acceptance, I 
shall not reargue them. The evidence of the ap- 
pointment and of the acceptance is here on record, 
and it is distinctly on record, from the 2d day of 
July at least down to the 28th of July, when we 
have the last document on the subject, that neither 
the War Department, through any of its ramifi- 
cations, nor the sitting member, then and now 
occupying a seat on the floor of the Senate, said 
one word of ever having declined to accept this 
appointment, A resignation was never heard of, 
either at the*War Department, so far as the cor- 
respondence goes, or by the sitting member, down 
to the 28th of July, forthat is the date of his last 
letter. Then, in reply to a letter from the War 
Department, saying that he had neither accepted 
nor refused to accept the office, he, on the 28th of 
July, said, not that he had refused to accept, or 
that he had resigned the office after having ac- 
cepted it; but that at a subsequent time he would 
act upon the subject of their note of July 26. 
Never, I say, until this session of Congress, has 
a claim been jade which I have heard—and the 
records are here, and no claim there appears— 
that this office had been resigned at any time after 
the 20th of June, when it was first tendered, and 
when, as I say, it was accepted. 

Mr. POMEROY. Will the Senator allow me 
a moment? 

Mr. FOSTER. Certainly. 

Mr. POMEROY. I have taken no part what- 
ever in this discussion, and do not intend to do so; 
but.I desire to say that | was present in the War 
Department and at the President’s when, very 
soon after he received his appointment, Senator 
Lane said, that if accepting that would vacate his 
seat here, he would decline it. 

Mr. FOSTER. No doubt the Senator states 
correctly; but I said that from the 2d of July down 
to the 28th of July we have record evidence both 
from the War Department and from the sitting 
member. The record evidence from the War 
Department, dated July 2, is a message by tele- 


“9 
graph in an answer to a question. The question 


| was, ‘* Has Lane been appointed?”’? The answer 


was; 


* Lane is appointed, and has accepted. 
** SIMON CAMERON, Secretary of War’ 


On the 26th of July the Adjutant General of the 
Army writes a letter to the sitting member in these 
words: 


‘* Sir: Tam directed by the Secretary of War to remind 
you that, although appointed a brigadier general of volun- 


| teers by the President on or about the 20th of June last, you 


have never yet signified your acceptance or non-acceptance 
of the appointment, as required to doin the letter notifying 
you of its having been conferred.” 


That shows, I think, the understanding of the 


**T speak the desires of the Kansas congressional dele- 
gation, when I request your Department to postpone the ap 
pointment of brigadier general for the Kansas brigade until 


| their wishes as to their leader be ascertained and commu- 


nicated.”’ 


Noéw I want to know where the evidence is of 
any resignation of thisappointment known either 
to the War Department or to the sitting member 
himself, down to the 28th of July. ‘The record 
shows not only a lamentable want of evidence on 
that subject, but it also shows facts which ave in- 


| consistent with any such claim. 


But, sir, as [ said, the Senate are heartily sick 


| and tired of this whole matter, and I will not de- 
fact and in law justas lawless, because just as in- || 


tain them longer. I claim that there was an ap- 
pointment, an acceptance, and that the seat was 
vacated, 


Mr. CLARK. The Senator from Connecticut 


| makes the point that on the 9th or 10th of July the 


| telegraph office reported from the Secretary of 











War that Senator Lane had accepted. 

Mr. FOSTER. The 2d of July. There was 
a telegraphic dispatch on the 10th of another char- 
acter. 

Mr. CLARK. And yet, on the 26th of July, 
by direction of the Secretary of War, the Adju- 
tant General said he had never done any such 
thing. What becomes of your telegraphic oper- 
ation? 

Mr. FOSTER. The gentleman must ask the 
War Department, not me. 

Mr. CLARK. I think so. 

Mr. FOSTER. He may get an answer there 
which is satisfactory. It is not for me of course 
to interpret the answers of the War Department. 
It does not help the gentleman’s position, how- 


| ever, I will say with entire deference, even if he 


convicts the War Department of ever so greatin- 
consistency or contradiction, That would not 
help the question now here at issue, which is, 
whether there was any resignation of this appoint- 
ment. 

Mr. LANE, of Kansas. Will the Senator from 
Connecticut allow me to make a statement? 

Mr. FOSTER. Certainly. 

Mr. LANE, of Kansas. The Senator’s speech 
the other day would leave the impression on tha 
country that I had received the emolumenis of 
this office. I desire to say to the Senate and to 
the country that I have never received adollar for 
military service since the Mexican war, 

Mr. FOSTER. Any gentleman who did me 
the favor to listen to my speech, or who will take 
the trouble to read it over, will not find anything 
at all inconsistent with the statement just made 
by the Senator, which is unquestionably truc. 

The PRESIDING OFFICER. The question 
is on the amendment of the Senator from New 
Ilampshire to the first resolution, which is to 

The question being taken by yeas and nays, 
resulted—yeas 24, nays 16; as pied: 

YEAS—Messers. Bright, Browning, Chandler, Clark, Col 
lamer, Cowan, Doolittle, Fessenden, Hale, Harlan, Harris, 


Howe, King, Lane of Indiana, Latham, Morrill, Pomeroy, 
Rice, Sherman, Sumner, Trumbull, Wilkinson, Wilmot, 


. 
5 


| strike out the word ** not.” 


| and Wilson—24. 


NAYS—Messrs. Anthony, Bayard, Carlile, Davis, Dixon, 
Foot, Foster, Johnson, Kennedy, MeDougall, Nesinith, 
Pearce, Powell, Saulsbury, Ten Eyck, and Wade—16. 


So the amendment was agreed to. 


The VICE PRESIDENT. The question now 


| is on agreeing to the first resolution, as amended. 


Resolved, That James H. Lane is entitled to a seat in 
this body. 

Mr. KING. I propose to state the reason why 
I shall vote for that resolution. I understand that 
the only question in this case is whether the Sen- 
ator from Kansas held another office at the time 
of his taking his seat in the Senate. The clause 
of the Constitution on that subject, and the only 
one relating to it, is that 

‘¢ No person holding any office under the United States 


shall be a member of either House during his continuance 
in office.’’ 


Now, | apprehend that in relation to all the mil- 
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been a great deal of irregularity in the gathering 
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of this immense Army to defend the country; but | 


[ do not see that any question in relation to them 
is necessarily pertinent to this decision, The pre- 
cedents, a8 | understand them, are tbat a person 
may hold an office after he has been elected to Con- 
gress, and if he resigns, or discontinues, or ceases 
to hold that office before he takes his seat in Con- 
eress, his having held itis no bar. I understand 
the fact in this ease to be that, although appointed 


to the office of brigadier general on the 20th of 


June, before Senator Lane took his seat and oath 
of office as a Senator, be had abandoned this mil- 
itary office, and that he has not since then in any 
way exercised any of its functions. I therefore 
ee no objection to his right to his seat. Ido not 
think it material whether his military office was 
assumed in one form or another. I should be loth 
to question the authority of the officers appointed 
in the emergency by the President. [ should be 
unwilling to deny that it was an office which he 
held and had arignhtto hold; butI do not think it 
necessary to affirm it, because I do not think that 
point necessary to the decision of this question. 

The first resolution, as amended, was agreed to. 

The VICE PRESIDENT. It would scem to 
be unnecessary to put the question on the second 
resolution; but it has been reported by the com- 
mittee, and is before the Senate for action. 

Mr. HALE. I move that its further consid- 
eration be postponed indefinitely. 

The motion was agreed to. 

COMPENSATION OF MR. STANTON. 

Mr. DIXON submitted the following resolu- 
tion; which was read twice, and referred to the 
Committee to Audit and Control the Contingent 
Expenses of the Senate, in accordance with the 
rules: 

Resolved, That the usual compensation and mileage of a 


Senator be allowed to Frederic P. Stanton up to the time 
of the termination of his contest for a seat in the Senaie 


as a Senator for the present Congress, to be paid out of the | 


contingent fund. 
EXECUTIVE SESSION. 

Mr. SUMNER. I move that the Senate pro- 
ceed to the consideration of executive business. 

Mr. BRIGHT. There was a special order for 
to-day, on which the Senator from Minnesota is 
entitled to the floor, which I should be very glad 
to have disposed of now, unless there is pressing 
necessity for the motion of the Senator from Mas- 
sachusetts. 

Mr. SUMNER. 
that we go into executive session. It was under- 
Stood this morning that the special order, to which 


I must insist upon my motion | 


the Senator refers, should be taken up to-morrow. | 


Mr. BRIGHT. -Then I will not object. 

The motion was agreed to; and after some time 
spent in executive session, the doors were re- 
opened, and the Senate adjourned. 


HOUSE OF REPRESENTATIVES. 
Tuurspay, January 16, 1862. 

The House met at twelve o’clock,m. Prayer 
by the Chaplain, Rev. Tuomas H. Srocxron. 

The Journal of yesterday was read and approved. 

The SPEAKER proceeded, as the regular order 
of business, to call the committees for reports. 

MEDICAL STAFF OF THE ARMY. 

Mr. BLAIR, of Missouri, from the Committee 
on Military Affairs, reported back, with a recom- 
mendation that it do pass, a bill (H.R. No. 179) 


for the better organization of the medical staff of 


the Army; which was referred to the Committee 
ofthe Whole on the state of the Union, and ordered 
to be printed. 


INCREASE OF CLERICAL FORCE. 


On motion of Mr. BLAIR, of Missouri, by | 
unanimous consent, a bill (S. No. 107) author- | 
izing an increase of the clerical force in the War | 
and Navy Departments was taken from. the | 
Speaker’s table, read a*first and second time, and 


referred to the Committee on Military Affairs. 
FEDERAL PRISONERS IN REVOLTED STATES. 


Mr. DUNN, from the Committee on Military 
Affairs, reported a bill to provide for furnishing 
prisoners of the United States Army in the re- 





Mr. DUNN. I presume there will be no ob- 
jection whatever to this bill, and I ask that it be 
mut upon Its passage, 
The bill wasread. It authorizes and directs the 
| Secretary of War to furnish prisoners of the Uni- 
ted States Army with clothing and other necessary 
supplies, as far as the same is practicable, and 
empowers him to employ such agencies as he may 
deem proper for that purpose. 
The bill was ordered to be engrossed and read 


| ingly read the third time, and passed. 
COLUMBIAN INSTITUTION. 


Mr. ROLLINS, of New Hampshire, from the 
Committee for the District of Columbia, reported 
back, with sundry amendments, a bill, (H. R. No 
| 175,) to amend an act to incorporate the Columbian 

Institution forthe instruction of the Deafand Dumb 
and the Blind, and to make appropriations for the 
| benefit thereof; which was referred to the Commit- 


a third time; and being engrossed, it was accord- | 





tee of the Whole on the state of the Union, and or- | 


dered to be printed. 
REPRESENTATIVES OF F, F. BROSE. 

Mr.SEDGWICK, from the Committee on Na- 
val Affairs, reported a bill for the relief of the legal 
representatives of Frederick F. Brosé, deceased; 
which was read a first and second time, referred 
| toa Committee of the Whole House, and, with 
the accompanying report, ordered to be printed. 


LABORERS IN NAVY-YARDS. 


Mr. SEDGWICK also, from the Committee 
on Naval Affairs, reported the following resolu- 
tion; which was read, considered, and agreed to: 

Resolved, That it be referred to the Committee on Naval 
| Affairs to inquire into the hours of labor and the pay of 
mechanics and laborers in the several navy-yards of the Uni- 
ted States, and the mode of theirselection and appointment, 
and that the committee have power to send for persons and 
papers, and report whether any further legislation is neces- 
sary upon the subject. 


CHANGE OF REFERENCE. 


On motion of Mr. SEDG WICK, the Committee 
on Naval Affairs was discharged from the further 
consideration of the memorial of Glover Broughton 
and sixty-eight others, in regard to bounty lands, 
and the same was referred to the Committee on 


Public Lands. 
WITNESSES BEFORE COMMITTEES. 


Mr. WILSON, from the Committee on the 
Judiciary, reported a bill amending the provisions 
of the second section of the act of January 24, 
1857, enforcing the attendance of witnesses before 
committees of either House of Congress; which 
was read a first and second time. 

The bill proposes so to amend the second sec- 
tion of the act referred to as to provide that the 
testimony of witnesses examined before either 
House of Congress, or by qa committee of either 
House, shall not be used as evidence in any crim- 
inal prosecutior of such witness in any court of 
justice, provided that no official paper or record 
produced by such witness in such examination 
shall be included within the privilege of said evi- 
dence so as to protect such witness from any 
criminal prosecution. The bill further provides 
that hereafter no witness shall be allowed to re- 
fuse to testify to any fact, or to produce any paper, 
touching which he shall be examined by either 
House of Congress, or by any committee thereof, 
for the reason that his testimony touching such 
fact may tend to disgrace him or otherwise render 





the bill shallexempt any witness from prosecution 
| or punishment for any felony committed by him 
in testifying. 

Mr. HOLMAN. There can be no objection to 
that bill. It is manifestly right, and I hope it will 
be put upon its passage. 

Mr. VALLANDIGHAM. I would suggest 
to the gentleman from Iowa whether the testi- 
mony of a witness ought not, by law, to be ex- 
empted from being used in civil suits also, as well 
as In criminal prosecutions. It seems to me that 
the fear of pecuniary damages would probably 
operate upon the shind fa witness to withhold the 
truth quite as strongly as the fear of punishment. 

Mr. WILSON. I do not see that that has any 
pertinency to the bill now under consideration. 
| The bill provides for striking out so much of the 
| second section of the act of 1857 as reads as fol- 





voted States with clothing and other necessary || lows: 


supplies; which was read a firstand second time. 


* That no person examined and testifying before either 





him infamous; provided that nothing contained in | 
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itary appointments there will be found to have | 
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House of Congress, or any committee of either House, shal! 
be held to answer criminally in any court of justice, or 
subject to any penalty or forfeiture for any fact or act touch- 
ing which he shall be required to testify before either House 
of Congress, or any committee of either House, as to which 
he shall have testified, whether before or after the date of 
this act; and that no statement made or paper produced by 
any Witness before either House of Congress, or any com- 
mittee of either House, shall be competent testimony in 
any criminal proceeding against such witness in any-court 
of justice.”’ 

Now, the intention of this bill is merely to do 
away with that portion of the second section of 
the act of 1857 which has operated as a general 
pardon concerning all offenses in relation to which 
a witness before a congressional committee may 
have been called to testify, or in relation to which 
a witness presenting himself voluntarily before a 
committee may have been permitted to testify. 
Under the second section of this act of 1857, the 
defendants in the cases of the Governmentagainst 
Russell and Floyd were discharged from all lia- 
bility concerning the embezzlement of the Indian 
trust bonds, and all other witnesses who may tes- 
tify concerning any act, no matter how criminal, 
before an investigating committee of Congress, 
are discharged in like manner. It is for the pur- 
pose of remedying this evil that this amendment 
of the law is proposed. 

I may say, further, that I understand that almost 
every dev persons are offering to testify before the 
investigating committees-of the House in order to 
bring themselves within the pardoning power of 
the act of 1857, and itis to preventany more such 
cases of pardon that we ask the House to pass this 
bill. I call the previous question. 

The previous question was seconded, and the 
main question ardgsd. 

The bill was ordered to be engrossed and read 
a third time; and being engrossed, it was accord- 
ingly read the third time. 

Mr. WILSON moved the previous question on 
the passage of the bill. 

The previous question was seconded, and the 
main question ordered; and being put, the bill 
was passed, 

Mr. WILSON moved to reconsider the vote by 
which the bill was passed; and also moved to lay 
the motion to reconsider upon the table. 

The latter motion was agreed to. 


PUBLIC LANDS AT 8ST. LOUIS. 
Mr. NOELL, from the Committee on Private 


Land Claims, reported back, with anamendment, 
a bill(H.R.No. 113) concerning the closing of the 
office of surveyor general at St. Louis, and for 
other purposes. 

The first section of the bill provides that the 
office of surveyor general of the district of IIli- 
nois and Missouri shall not be closed until the 
time expires for presenting claims to lands under 
the act of Congress of June 27, 1860, entitled ‘* An 
act for the final adjustment of private land claims 
in the States of Florida, Louisiana, and Missouri, 
and for other purposes.”’ 

The second section makes the United States re- 
linquish and convey to the inhabitants of the city 
of St. Louis, in the State of Missouri, for the sup- 
port of the public schools of said city, all the right, 
title, and interest of the United States in the lots, 
parcels, and pieces of land not heretofore disposed 
of in law or equity by the United States within 
the grand prairie common field, in the county of 
St. Louis and State of Missouri, provided that 
no legal or equitable title or interest of any person 
to the same shall be abridged, injured, or preju- 
diced. 

The third section provides that whenever the 
office of surveyor general of the district of Illinois 
and Missouri shall be closed and discontinued ac- 
cording to law, the office of recorder of land titles 
in Missouri shall be also closed and discontinued, 
and that all the records, maps, plots, field notes, 
books, papers, and everything else connected with, 
or belonging to, said office, shall be delivered to the 
State of Missouriin such a manner, and eee to 
the same regulations, restrictions, and conditions 
as are provided by law in regard to the office of 
surveyor general; and that the Commissioner of 
the General Land Office shall possess and exercise 
all the powers, and perform all the duties required 
by law to be possessed, exercised, or performed 
by the said recorder. 

The amendment reported by the committee Was 
to strike out the third section. 


Mr.NOELL. With the consent of the House, 
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I will make a brief statement explanatory of the 
objects of this bill. An act was passed in 1869, 
pertaining to the adjustment of private land claims 
in Missouri, and ote States. Itis necessary that | 
the surveyor general’s wffice shal! be kept open 
until the purposes of that act are fulfilled ; but there 
is a general law providing for the closing of sur- 
veyor generals’ offices, under the operation of 
which this office in St. Louis would have been 
closed. This would deprive claimanis of the op- 
portunity of procuring the records and archives of 
that office, for the purpose of proving their land 
claims under the act of 1860. 

The object of the first section of the bill is to 
postpone the closing of the surveyor general’s 
office until the expiration of the time allowed to 
claimants under the act of 1860. The object of 
the second section is to give to the citizens of St. 
Louis, for school purposes, vacant lots in the 

rand prairie common field attached to that city. 
Gaaar the act of 13th June, 1812, all lots in the 
common field belonging to the city of St. Louis 
were given to the city for school purposes; but 
the boundaries of the city that were run in 1840 
left a portion of the common field outside of the 
municipal boundaries. Application has been made 
to the Commissioner of the General Land Office 
to assign these lots to the city, but he declined to 
do so on the ground that the jurisdiction of the 
city did not embrace them. The second section 
of this bill isto remedy this mistake, and give these 
lots to the city of St. Louis, as intended by the 
act of 1812. That is the whole object of the sec- 
tion. 

We propose to strike out the third section of 
the bill, on the ground that until the time when 
the act of 1860 expires there will be no necessity 
for it. 

These are the whole objects of the bill. Its 
application is confined exclusively to the city of 
St. Louis and the inhabitants thereof. 

Mr. HOLMAN. Can the gentleman from 
Missouri state the quantity of land proposed to be 
thus relinquished to the city of St. Louis? 

Mr. NOELL. Some three or four smal lots 
of land in the grand prairie common field. The 
bill provides that no private rights or interests || 
shall be injuriously affected by it. One of these 
lots of land is now occupied for barracks by the 
United States. The board of public schools has || 
disposed of other lots, but cannot enforce pay- | 
ment for them on account of this defect in title. 
Another portion is now used by the public asa 
fair ground. 

Mr. HOLMAN. Perhaps my friend from | 
Missouri can be a little more definite in regard to 
the value of these lots than he is in regard to their 
quantity. 

Mr. NOELL. I am not able to state their 
value, but perhaps my colleague from the St. Louis 
district [Mr. Biair] may be able to give that in- | 
formation. The bill was introduced by him, and | 
Iam satisfied, from a thorough examination of | 
the whole question, that it is right, and that these 
lots should be relinquished to the city, as was in- 
tended by the act of 1812. 

Mr. HOLMAN. I would like to inquire fur- 
ther whether these lands are situated within the | 
corporation limits of the city of St. Louis? 

Mr. NOELL. They are not. They are situ- | 
ated on the grand prairie common field. I beg | 
to repeat that the act of the 13th June, 1812, gave | 
these lands to the inhabitants of St. Louis—all 
that were not owned by private individuals. They | 
were given for school purposes. But in the run- 














| league has spoken, donated to the public schools 
| all the town lots, out lots, and common field lots 


| Government has never set up any title to it; but 


|| the Government occupied these lands under a spe- 


| Indiana, that under this agreement with the Gov- 


| ment, and I therefore decline to yield for the pur- 


| and had the right to offer the amendment. I trust || 





ning of the boundary lines these lands were, by 
mistake, excluded, and remain undisposed of up | 
to this time, either by the United States or by the | 
board of public schools. The whole object of this 
bill is to carry into effect the act of 1812, as it was 
originally intended. There are no private claims | 
to the lands. The Government has no claim to | 
them. But, under the present law, the Commis- | 
sioner of the General Land Office is not able to 
assign them. 

Mr. HOLMAN. What would be the effect of | 
this act on the rights of the Government? I un- | 
derstand thata portion of these lands is now occu- | 
pied by the Government for a barrack. 

Mr. NOELL. The Government occupies a | 
portion of these lands under the board of public | 
schools. A portion of them were disposed of to 
private individuals, but the title cannot be per- 


fected till this legislation is had. 
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land now occupied by the Government for what 
is known as the Benton barracks? 

Mr. BLAIR, of Missouri. This bill, Mr. 
Speaker, proposes to release the title of the Gov- | 
ernment to land, which title the Government has 
already released to the common schools of the city 
of St. pes The act of 1812, of which my col- 


Mr. HOLMAN. What is the condition of the | 


that were not rightfully owned or claimed by other 
persons. These lots were part of the grand prairie 
common field lots, and were, by the very language || 
of the act of 1812, included in the grant to the city; || 


but in running the out-boundary of St. Louis a 


portion, if not the whole, of the grand prairie || 
common field was left out of the city limits. The || 


the title of the school board has never been per- ] 
fected, while itis acknowledged that they have the || 
equitable title, and have disposed of a great por- || 
tion of the land to individuals. Some of it is || 
still retained by the school board for educational | 
purposes. | 

In reply to the gentleman from Indiana, I beg | 
leave to say that although the Government occu- | 
pies a portion of this land for the Benton barracks, | 
it is only a small portion of it. It does not, by any 
means, constitute all that is occupied by that bar- 
rack. The Government does not occupy it ex- 
cept by the consent of the parties claiming to own | 
them, and who do really own them. The Gov- 
ernment did not build these barracks upon these | 
grounds under the supposition that they had any 
title tothem. They built them upon a special 
contract giving them the right to use and occupy 
the grounds for the barracks until they should be 
disposed of. 

Mr. HOLMAN. With the permission of the 
gentleman from Missouri, | will make this sugges- 
tion. This is a matter of great importance in con- 
nection with the occupation of these grounds by 
barracks. 1 propose, in order to guard the bill, 
to add at the end of the second section, as follows: || 





Provided, That no claim shall be made against the Gov 
ernment of the United States for the occupation of that 
portion of said lands known as the Benton barracks. 


Mr. NOELL. I will say to the gentleman that 
| 


cial agreement, and that no such claim can arise. 
The amendment is, therefore, unnecessary. 

Mr. BLAIR, of Missouri. I will state for the 
information of the House and the gefitleman from 


ernment it is especially provided that the Govern- 
ment doesnot pay at all for the occupation of these 
lands. I consider the amendment, therefore, as 
unnecessary, but if the gentleman wishes it, it 
will do no harm to putitin. I say in response 
to another inquiry, that these lands are of great 
value. 

Mr. NOELL. Isee no necessity for the amend- 


I demand the 


pose of allowing it to be offered. 
previous question on the bill. 


Mr. HOLMAN. I supposed I had the floor 





the House will afford me the opportunity to offer | 
it. I will say to the gentleman from Missouri | 
that I think he labors under a mistake in regard | 
to the nature of this contract. I] 
Mr. BLAIR, of Missouri. I have no objection 
to the amendment being offered, and I hope my | 
colleague will permit it to be done. 
Mr. NOELL. Very well; I yield to the gen- | 
tleman from Indiana for that purpose. 
Mr. HOLMAN. I then offer the amendment | 
I have indicated, to come in at the end of the || 
second section. i} 
Mr. NOELL. I now renew the demand for the || 
previous question. | 
The previous question was seconded, and the | 





The amendment offered by Mr. Hotman was 
agreed to. 

The amendment reported by the committee to 
strike out all of the second section was agreed to. 

The bill, as amended, was ordered to be en- || 
grossed and read a third time; and being engrossed, | 
it was read the third time, and aaa 

Mr. NOELL moved to reconsider the vote by || 


the motion to reconsider on the table. 
The latter motion was agreed to. 


which the bill was passed; and also moved to lay 


main question ordered to be put. } 
| 
j 





ee 


COLONIZATION MEETING. 
Mr. SPAULDING. I have been requested by 


the officers of the American Colonization Society 
to offer the following resolution: 


Resolved, That the use of the Representatives Hall be 


granted to the American Colonization Society for its anni 


versary meeting on Tyesday, the 27th instant, at half past 
seven o'clock, p. m. 
There being no objection, the resolution was 
received and agreed to. 
“COLONIZATION. 


Mr. BLAIR, of Missouri. Lask the unanimous 
consent of the House to present the memorial of 
Leonard Dogget, George Bailey, and two hundred 
and forty others, free colored persons, residing in 
California, praying Congress to provide the means 
of colonization to some place where color will not 


| be considered a badge of degradation, and have it 
| printed. 


The SPEAKER. The gentleman may present 
his petition, under the rule, at the Clerk’s desk. 

Mr. BLAIR, of Missouri. But not order it to 
be printed. 

There being no objection, the memorial was 
ordered to be printed. 

MESSAGE FROM THE SENATE. 
A message from the Senate, by Mr, Forney, 


_ their Secretary, announced that the Senate have 


passed a resolution and bill of the House, of the 
following titles: 

Joint resolution (No. 25) for the sale of the ruins 
of the Washington Infirmary; and 

Anact (No. 160) to promote the efficiency of the 


| dead letter office; the former without and the lat- 


ter with amendments, in which he was directed to 
ask the concurrence of the House. 

Also, that the Senate have also passed a bill of 
the following ttle: 

An act (No. 99) to provide for the protection 
of overland emigrants to California, Oregon, and 
Washington Territory; in which he was directed 
to ask the concurrence of the House. 

PENNSYLVANIA CONTESTED ELECTION. 

Mr. LOOMIS. [rise to a question of privilege. 
I call up the report of the Committee of Elections 
in the case of the contested election for the first 
district of Pennsylvania. I ask for the reading 
of the resolutions reported by the majority of the 
committee, 

The Clerk read the resolutions, as follows: 


Resolved, That William E. Lehman is not entitled to a 
seat in the Thirty-Seventh Congress, as the Representative 
from the first congressional district in the State of Penn 
sylvania. 

Resolved, That John M. Butler is entitled to a seat in 
the Thirty-Seventh Congress, as\the Representative from 
the first congressional district in-the State of Pennsylvania. 


Mr. LOOMIS. I now yield to the gentleman 
from Ohio to offer an amendment, which, ! under- 
stand, he desires to offer at this time. 

Mr. WORCESTER. I move to amend fhe 
resolutions just presented, by striking them out, 
and inserting the following: 

Resolved, That John M. Butler is not entitled to a seat 


| in this House. 


Resolved, That William E. Lehman is entitled to a scat 
in this House. 


Mr. LOOMIS. I will endeavor to be very brief 
in the remarks I may make in support of the con- 
clusions of the majority of the committee in this 
contest. Indeed, the real matter in controversy 
lies within avery narrow compass in this case. 
The simple question for us to determine is, which 
of these two parties received the highest number 
of legal votes? In order that we may understand 
where to look for the best evidence bearing upon 
this point, I will refer briefly to the leading pro- 
visions of the laws of Pennsylvania relating to 
elections. 

The first district of Pennsylvania is composed 
of the first, second, third, fourth, and seventh 
wards, and of the first, second, and third divisions 
of the fifth ward, inthe city of Philadelphia. Said 


| wards are by law divided into election divisions, 


as they «re called in the law, or precincts for 


| voting, of which there are fifty-one such divisions 


within the first congressional district of Pennsyl- 
vania. The election at each of said divisions is 


| conducted by one judge and two inspectors, who 


are chosen annually. Each of these aoe 
appoints one clerk who assists at the election, 


and upon the application of twenty citizens, the 
court of common pleas can appoint three watchers 
to be present in each precinct. 


It 1s made the 
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duty of the judge in every election division on the 
night of the election to make out and subscribe a 
certificate of the votes there given, and on the next 


file the same with the prothonotary of the 

ommon pleas, and to return a duplicate 
of the same to a meeting of all the judges and in- 
ors from the several divisions of the ward, 


who are required to ascertain the vote of the ward, 
| i ' . : 

ind return the same by one of their number, duly 

el d by them as return jud ro for such ward, 


oa meetng of the board of return judges, to be 
holden at the State Hlouse on thie riday next suce- 
ceeding the election, whose duty it is to add to- 
gether all the ward returns and issue the certifi- 
cate of clection. 

The law of Penns ylvania also provides, as may 
be found in Purdon’s Digest, section fifty-five, 
page 287, as follows: 


* As soon as the election shall be finished, the tickets, list 
of taxables, one of the lists of voters, the tally papers, ani 
one of the certificates of the oath or affirmation taken and 


subscribed by the 
be carcfully 
bral 


mound Ww 
' 


inspectors, judg s, and clerks, shall all 

d and deposited in one or more of the 
u s, being closely bound 
shall be sealed by the inspectors and the 


eolleet 
h box or boxe 


t-boxes. and 


ith Leap 


jndge of the election, and together with the remaining bal 
lot-box¢ ball, within one day thereafter, be delivered by 
one the inspectors to the nearest justice of the peace, 
whoshall keep such boxes, containing the tickets and other 
documents, to answer the call of any person or tribunal 


authorized to try the merits of such election.” 


It will be seen, therefore, that the law of Penn- 
sylvania directs us to three sources of evidence, 
when we seek to ascertain the number of votes 
which any particular candidate has received. In 
the first place, there is the general return or cer- 
tificate of the board of return judges, summing up 
and announcing the general result. In the next 
place, there are the separate division returns, as 
filed in the office of the prothonotary of the court 
of common pleas; and, in the third place, we have 
the ballots themselves carefully sealed up by di- 
rection of the law, and deposited with the nearest 
alderman or justice of the peace, ** to answer the 
call of any person or tribunal authorized to try 
the merits of the election.’’ 

‘The election out of which this contest has arisen 


took place on Tuesday, the 9th of October, 1860. 


‘Three persons were then voted for for the office of 


Representative to Congress from this first district, 
viz: William E. Lehman, (the sitting member,) 
M. Butl v, (the contestant, ) and Edward 
King; and at a meeting of the board of return 
judges, held on the 12th of October, 1860, accord- 
ing to law, it was certified, in the manner provided 
by law, that John M. Butler had received 8,58] 
votes; William E. Lehman, 8,383 votes; and Ed- 
ward King, 2,057 votes. It was accordingly de- 
clared that John M. Butler was duly elected Rep- 
res 
Pennsylvania 

In this ease it will be seen that the general re- 
turn was in favor of the contestant. This ceneral 
return is made up from the separate division re- 
turns of the district, and is of course liable to be 
impeached, on going back to those division re- 
turns. Bat in this case, upon footing up the divis- 
ion returns, it appeared that Lehman had a plu- 
rality of 132 votes. It was also shown that one 
William Byerly, the return judge from the fourth 
ward, when he carried to the board of return 
judges the votes of that ward, substituted a forged 
return for the genuine one. Sut none of the di- 
vision returns were altered by Byerly. He was 
convicted for making that forged return. The 
sitting member rests his case upon the division 
returns, and claims that ke has a plurality of 132 
votes over the contestant. 


John 


Now, then, if these division returns are correct 
it is of course established that Mr. Lehman is 
entitled to his seat. But are they correct? You 
will bear in mind that these returns from divisions 
are made up from the contents of the ballot-boxes, 
which are required to be sealed up immediately 
after the counting, and even before the division 
returns are made. These ballots then are madea 
part of the legal evidence under the laws of Penn- 
sylvania, justas much as the division returns; and 
it is the enly evidence I may say provided by law 
to verify or to contradict those division returns. 
These ballots are the source and root of the whole 
matter ineverv such case to furnish evidence com- 
ing directly, and the only evidence coming directly 
from the voters themselves; and to those ballots 


the contestant appeals to furnish him a right to a | 


seat in this House. 


ntative from the first congressional district of 


In his notice of contest 
the contestant specified that the election officers in 
the eighth division of the first ward, the first, sec- 
ond, third, seventh, eighth, ninth, and tenth di- 
visions of the second ward, the second, third, 
sixth, and seventh divisions of the third ward, the 
sixth, seventh, and eighth divisions of the fourth 
ward, and in the seventh and cighth divisions of 
the seventh ward, respective ly, made false certfi- 
cates of the number of votes cast at said election, 
heir respective divisions, for member of Con- 
gress, and filed the same in the office of the pro- 
thonotary in the court of common pleas; and that 
said officers falsely and fraudulently counted and 
certified divers votes—a particular number being 
specified in each case—in favor of the sftting 
member, that had been fairly and legally cast and 


int 


to the sitting member, | 
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voted for the contestant; and to sustain the alle- | 


gations thus made the contestant gave due notice 
that he should claim and ask to have a count of 


the ballots in the several ballot-boxes of the afore- | 
In pursuance of that | 


said divisions and wards. 
notice, a recount of the ballots in this case was 
had before the recorder of the city of Philadel- 


1 


| possession. 


phia, and in the presence of both parties to this | 


thew counsel. The result of that 
recount will be found on page 4 of the majority 
report, 


contest and 


In the first ward, eighth division, the official vote | 


gave Butler 160, Lehman 214, King 31. Upona 
recount in the same division it was found the vote 
was, for Butler 156, Lehman 209, and King 31, 
so that Butler gained one vote. 

In the second division of the second ward, the 
official vote was, for Butler 229, Lehman 134, and 
King 39. 
Lehman 1] 
35 votes. 


ao 


22, and King 26, making Butler’s gain 


In the third ward, second division, the official || 


| vote gave Butler 112, Lehman 117, King 59. The 


'as in the sixth division of the third ward, the | 


| official vote was, Butler 61, Lehm 


recount in the same division is, Butler 157, Leh- 
man 92, King 33, making Butler’s gain 70 votes. 
In the third division of the third ward, as well 


recount agrees with the official vote. 

In the seventh division of the third ward, the 
official vote was, Butler 128, Lehman 311, King 
22. The recountshowed for Butler 129, Lehman 


309, and King 20, making a gain for Butler of 3 | 


votes. 

In the seventh ward, cighth division, the official 
vote was, Butler 165, Lehman £38, and King 12, 
and the recount showed, for Butler 175, Lehman 
228, and for King 12, so that Butler gained 20 


| votes. 


In the sixth division of the fourth”ward the 
an 232, King 5; 
the recount gave Butler 64, Lehman 228, King 6— 
gain for Butler 7 votes. In the seventh division 
the official vote was, Butler 44, Lehman 230, King 
5; the recount gave Butler 53, Lehman 218, King 
7—gain for Butler 21 votes. In the eighth divis- 
ion the official vote was, Butler 119, Lehman 265, 


King 41; a recountgave Butler 123, Lehman 260, | 


| King 40, John Butier 1—gain for Butler 10 votes. 
| In the ninth division the official vote was, Butler 


| 176, I 


| First ward, eighth division.... 


zehman 104, King 14; the recount gave But- 
ler 176, Lehman 109, King 10—gain for Butler 5 
votes. 
The following recapitulation shows the total 
gain for Butler in the foregoing divisions: 


cocadewessecons noseeas’. A 





| Second ward, second division........ceececcescees ° 35 
Third ward, second division ......... odd vgedes tena . 70 
Third ward, seventh division.......... ese. bbe éweed< 3 
Seventh ward, cighth division........... slecenvee ue 20 
Fourth ward, sixth division .........cceceeeeeees . 7 
Fourth ward, eighth division ..........e.0- cece. 10 
Fourth ward, seventh division ............. ebicsces » 08 
Fourth ward, ninth division..........e.ees evedbene 5 

"LOR ORI Ter TURN ss coc nccns- oncasenir bane 


coe, hea 
That gain, of course, Mr. Speaker, overcomes 
the majority which Mr. Lehman claims, and 
leaves a majority for the contestant of 40 votes, 
In order to command confidence in this recount 
of the ballots, [ admit most fully that it is neces- 
sary to establish the identity of the ballot-boxes. 
Ihave nota shadow of doubt that the right boxes 
were obtained and counted. It was well nigh im- 
possible, in my judgment, when both parties were 
present, with able counsel, to watch every circum- 
stance in the case, that the boxes of one division 
should have been counted and allowed for another 
division. The evidence will show that, at the time 


The recount shows, for Butler 252, |! 





| 





| 
| 


|| printed testimony, page 81. 
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the boxes were counted, there was no controversy 
between the parties on the question of identity, 
except inasingle instance. The contestant wished 
to open the box in the seventh division of the fourth 
ward. The first box they opened for that purpose 
the sitting member claimed to be the ninth divis- 
ion, instead of the seventh division; but the con- 
testant subsequently admitted that that claim was 
correct. So far as the evidence discloses anything 
which took place, that is the only case where there 
was a controversy as to the identity of a box, and 
the contestant yielded to the claim of the sitting 
member. The next box opened for the seventh 
division of the fourth ward the sitting member did 
notdispute. He has, of course, the benefit of what- 
ever want ofevidence there may be for the identity 
of those boxes; but he did not deny the identity 
of the second box opened for the seventh division, 

as he did dispute the first one that was opened. 
It should be borne in mind that these aldermen 
have only three or four boxes, at the most, con- 
taining ballots cast at any one election, in their 
In the case of the disputed boxes in 
this case, neither of the aldermen had over four 
boxes, so that all can see that a comparison could 
readily be made between the four boxes to ascer- 
tain theiridentity. You could compare them with 
| the official returns, with the customary number 
of votes that are cast in the several divisions, and 
with other circumstances, to identify in a reason- 
able manner three several boxes, and the divisions 
to which they belong. But the sitting member 
made no controversy, and that should be dis- 
tinctly borne in mind, except as to three boxes. 
The dispute is confined to three boxes, and to 
three boxes alone. They are the second division 
of the third ward, where the recount gave the con- 
| testant 70 votes; the second division of the second 
ward, where he gained 35 votes; and the seventh 





|| division of the fourth ward, where he gained 21 


| votes, 
The inquiry as to the identity of these boxes 
| is narrowed down to a very small compass—to 
these three boxes already mentioned. Of these 
| thref, Alderman Carter received two, and Alder- 
man McMullen one. Alderman Carter received 
in all the boxes of three divisions; namely, the 
second division of the third ward, which is a dis- 
puted box; the second division of the second ward, 
another disputed box; and the third division of 
the third ward, which is not disputed. One of 
these boxes, namely, that of the second division 
of the second ward, was marked by one of the 
judges of the election at the time, and by him 
positively identified, which will be found in the 
This identifies one 
of the disputed boxes, and narrows the contro- 
| versy to the two remaining boxes, which are those 
of the third division of the third ward and of the 
second division of the third ward. Now, the 
recount of the third division of the third ward 
agrees perfectly with the official return as to the 
vote for Butler and for Lehman and for King; 
and no one will question but what that is suffi- 
ciently identified. Of course, then, this disposes 
of all the boxes in the hands of Alderman Carter; 
and it is certain as mathematics can make it, that 
the disputed boxes in the hands of Alderman 
Carter have been perfectly identified. 

Alderman McMullen received the other dispu- 
ted box, which is that of ‘the seventh division of 
the fourth ward. Besides this he had three other 
boxes, to wit: those of the sixth, eighth, and ninth 
divisions of the fourth ward. In the sixth divis- 
| ion of that ward, the aggregate of votes agrees 
| perfectly with the official return. In the eighth 
| division itis one less. There appears to have been 
| 


little difficulty in identifying these boxes before 
they were opened, and there was no particular 
controversy upon the subject. The box for the 
ninth division was opened by mistake for that of 
the seventh, as I have mentioned, and it was 
claimed by the sitting member at the time to be the 
box of the ninth division. Of course that is suf- 
ficiently identified. But all these boxes are boxes 
which were not disputed in the hearing before the 
committee. They are considered as admitted, and 
of course it leaves only that disputed box, to wit, 
the seventh division of the fourth ward, remaining 
with McMullen, and it is identified. 

It seems to me, then, that the result of this re- 
count should be conclusive. Why not, unless 


something is shown to overcome it 


Mr. WORCESTER. Will the gentlemanallow 
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Fale 
me to puta question to him? Who putthose votes, 
which you have counted out, into those boxes? 

Mr. LOOMIS. The judges of the election. 

Mr. WORCESTER. Where is the evidence of 
that? Has the contestant introduced any? 

Mr. LOOMIS. In every case of these disputed 
boxes, where the election officers were called 
upon, they testified that they put the ballots back 
into the boxes after they had counted them, and 
that they sealed the boxes. The minority of the 
committee claim that this evidence from a recount 
of the ballots is not the best evidence; that itis 
remote and circumstantial. But it appears to me 
that no evidence could be more direct toe contra- 
dict the division returns. And that is the ques- 
tion, whether the division returns shall stand. Is 
it too remote, I ask, to exhibit the contents of the 
boxes themselves, to contradict what purports to 
be a statement of the contents? So the minority 
of the committee claim. I had supposed that the 
philosophy of Bishop Berkeley, that there is no 
reality in the tangible things of this world, had 
been pretty much discarded, since the bishop 
was recommended to butt his head against a post 
in order to rebut his philosophy; but it seems that 











it has been revived—that is to say, that the state- | 


ment of the thing is more conclusive and more 
real than the thing itself which is produced before 
us, 

Mr. HARRISON. 
man from Connecticut this question: did not so 
long a period of time intervene between the plac- 


ing of the ballot-boxes into the hands of the al- | 
dermen and the recount, as that, when taken in |} 


connection with the insecure places and careless 
manner in which the boxes were kept by the al- 
dermen, and the opportunities of access which 


interested parties had to the boxes, and the incon- | 


sistency between the original count and the re- 
count, the presumption is, that the ballot-boxes 
were tampered with? 

Mr.LOOMIS. [think not, but I will endeavor 
toanswer the gentleman directly, and I hope satis- 


factorily before I get through; batif he will excuse | 
me, | prefer to bring in the answer to that inquiry | 
at another time. I think I can satisfy him upon || 


all the points to which he has referred. 


The ballots, which are preserved under the laws || 


of Pennsylvania, bear the same relation to the 


division returns that those returns do to the gen- | 


eral return, The law provides for the keeping of 
the ballots, as well as for the keeping of the di- 
vision returns, 
law preserve the ballots which are cast at an elec- 
tion unless that they should prevail over the di- 
vision returns themselves? The law itself to which 
I have referred states this object: ‘* They shall be 
kept to answer the call of any person or tribunal 
authorized to try tht merits of the election.”? Of 
what earthly object is that unless they are to be 
of some evidence when they are introduced? 

But the minority of the committee claims that 
the contestant had no right to open the ballot- 
boxes to avail himself of this evidence, and that 


these boxes were opened against the persistent | 
opposition of the sitting member. It is somewhat | 
surprising that such technicalities should be re- | 


sorted to. To shut outsuch weak testimony and 


to prevent this feeble voice of the ballot-box from | 


being heard at all. In justice, however, to the sit- 
ting member I ought to say that I understood him, 
in the hearing before the committee, to have dis- 
tinctly waived all objection to the opening of these 


ballox-boxes, and I was surprised therefore to see | 
the argument so stoutly insisted upon and repeated | 


in the report of the minority of the committee. 


Under the law of Congress of 1851, on giving | 


notice as required, the contestant is fully author- 
ized, before the meeting of Congress, to take any 
legitimate testimony in his case, provided he takes 
it before certain specified officers, and those offi- 
cers are named in the law—as the judge of any 


United States court; the judge or chancellor, | | 


think, of any State court of record; or before the 
recorder or mayor of any city ortown. Thislaw, 
I take it, then, amounts to a full commission to 
these officers named to take any pertinent testi- 
mony which the contestant desires. That,in con- 


nection with the law of Pennsylvania, which re- | 
quires these ballot-boxes to be given up upon 
claim of any person or tribunal authorized to try 
the merits of an election, I think, is a full answer 
to that objection. 

But to impair confidence in the result of this re- 





I desire to ask the gentle- || 


For what object, I ask, does the || 
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count, the sitting member has raised a great hue 
and cry that these ballot-boxes were tampered 
| with before they were opened. The boxes were 
produced—and here I come to answer the question 
put by the gentleman from Ohio, [Mr. Harrison, | 
—the boxes were prodaced by the contestant in 
every instance, from the hands of those to whom 
the law intrusted them. They had never been 
out of the custody of those officers of the law. 
There is not one scrap of testimony to that effeet. 
Without an exception, when these aldermen pro- 
duced these boxes, they swore that they were in 
the same condition that they were in when they 
were left in their hands. There were no signs of 
| mutilations, no tapes cut, no seals broken, no sus- 
picious marks about the boxes, and not one jot or 
tittle of evidence that the boxes were tampered 


The boxes were keptas the law required, and, as I 
have already stated, they were not found else- 
where. 

I maintain, therefore, that the presumption is in 
favor of the sanctity of those boxes; that the offi- 
| cers of the law to whom they were intrusted per- 
formed theif duty, and that the boxes have not 
been tampered with; and he who alleges the con- 
trary should be held to produce some evidence to 
prove it. The contents of the ballot-boxes, as pre- 
served by law, are just as much in the custody of 


otary; and, like the division returns, they are pre- 
sumed to be true until the contrary appears. ‘The 
law does not specify how the aldermen shall keep 
the boxes. Itis not necessary, I take it, that they 
shall carry them along with them; thatthey should 


watches day and night over them. The two in- 
stances in which the least care was taken of the 
boxes are cited in the report of the minority gf the 


man McMullen. In an answer to the question as 


election, the witness says: 

* [ received the seventh and eighth divisions ; 
received the others. [ was not present. She received them 
after twelve o’clock at night. I put the two I received un 
der the desk in my office. | then shut up the office; [locked 
|| itin the inside. TI left no one there to take charge. When 
| [ came back I found the boxes in the back office that had 

been left there by my wife; 
after [ left. I donot know who brought them, of my own 
| knowledge; they ubtained access by a side door that enters 


open. My wite and family lived there ; there was no per 
son taking care of them. 
|} next day, say about nine o’clock, to the office. My office 
was open before that, | presume, as usual. I placed them 
after that down stairs, where they remained a couple of 
days. When I saw the election was going to be close, I put 
them in my bedroom.”’ 


Then there is the testimony of Alderman Car- 
ter, which is quoted by the minority of the com- 
mittee, as follows: 

** Question. Were the boxes locked up or secured in any 
special way : 

** Answer. No, sir. 

* Question. Was itanybody’s business or charge to watch 
these boxes and see that nobody tampered with them ? 

* Answer. No, sir; no one in particular. 

* Question. Who has access to your office, where these 
| boxes were placed, when you are not there? 

‘* Answer. My family is generally in the office, and once 
| in a while the constable of the ward takes the liberty of 
going behind the desk to write. 

‘* Question. Have you been kept away from your office 
Jately in consequence of sickness ? 

Answer. Yes, sir. 

* Question. How long? 

‘* Answer. Some three weeks.”’ 





There are instances where there was the creat- 
est looseness in the care of the boxes: but you 
will notice that they were kept in the dwelling- 


of their dwelling-houses. In both cases it is said 


and in one case—that of Alderman McMullen— 


atting them in his bedroom. 


| 


boxes were tampered with. 





| 
i 


| 


with, and yet we are graveiy asked to presume it. | 


the law as the returns in the office of the prothon- | 


sit upon them continually, or that they should set | 


committee, at page 17, in the testimony of Alder- | 
to who received those boxes on the night of the || 


my wife | 


they had been brought there | 


1} into the dwelling part of the house; that door is always | 


I returned on the morning of the | 


houses of the aldermen; for | take it from the tes- | 
timony that their offices were kept in some part 


that their families were frequently in the office; || 


extra care was taken to preserve the boxes by 
It is exceedingly 
improbable, I think, from the evidence, that these 
In the first place, 
every one of these aldermen, where there is any 
dispute about this matter, were the political ene- 
mies, and not the political friends, of the contest- 
ant; and, in the next place, the difficulty of iden- 
tifying these boxes by any external signs would 
make it, it seems to me, very difficult for any 
»rowling rascal who would run the risk of enter- 
ng the dwelling-houses of these aldermen to select | 
these particular boxes and alter the votes. Then | 
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there is the risk of detection in entering thes 
dwelling-houses, where the families were all ove: 
the houses and frequently in the offices. Why, in 

| order to tamper with these ballot-boxes, they must 
go in the first place and select out one of the di 
vision boxes, and get the right one; then they 
must knock off the wax and seal which was put 
upon it by the judges of the election, eut the taps 
and take out these tickets, (which, by the witty. 
were twisted up in bundles of ten,) and then, after 
making the alteration, put them back again, seal 
itup as it was before, tie it up with tape in the 
same manner it was before, melt the wax, and put 
on the same seal. It is a great undertaking; and 
it seems to me that, under such circumstances, the 
Elouse cannot be called upon to peesume that they 
were tampered with. It is true that it was possi- 
ble; it is possible for any crime to be committed, 

| but that is all there is in the claim of the contost 
ant. It is not probable that all these risks wer 
run. In some divisions Butler only gained one 
vote; in others, two.and three and seven and ten 
votes are gained by Butler. Then, if these boxes 

| were tampered with, in noinstance did they return 
to the boxes the same number of votes which they 
took out—which IJ think rogues would have been 
careful to do—but in fact the aggregate vote (upon 
the recount) is less, except in one instance, than 
the division returns. 

‘The circumstances of the case, it seems to me, 
show the bona fide character of the proceedings on 
the part of the contestant. In his notice he was 

| obliged to be specific as to the divisions and boxes, 
and he specified seventeen divisions in order to 
reach the frauds which he believed existed in the 
division returns. He opened only ten of those 
specified boxes in these divisions. Two of them 
agreed perfectly with the original returns, and in 
four others his gains were only 1, 3, 7, and 10 
votes respectively. One box opened—that of the 
| ninth division of the fourth ward—was not con- 
tained in the specification; and yet when they 
opened it by mistake, they found on a recount a 
gain of 5 votes for Butler, showing how carelessly 
the official count must have been conducted, 

I see at the end of a brief which the sitting mem- 
ber has laid upon the desk of each member of the 
House, the suggestion that parties implicated with 
Byerly in his fraud must have tampered with the 
\| boxes in order to suggest a doubt as to the guilt 
of Byerly. Now, 1 would say here that this By 
erly fraud is entirely outside of this case as it was 
heard before the committee, and has not anything 
to do with it. But I will answer the suggestion. 
Byerly was convicted of substituting a false return 
for the true one in the fourth ward, and only in 
|| the fourth ward; and in that case the forged re- 
turn increased the vote of the contestant 157, and 
diminished that of the sitting member 164, mak- 
|| ing a difference of 321 votes. 

Now, sir, if it were true, as the sitting member 
suggests, that somebody implicated with Byerly 
wished to suggest doubts as to his guilt, they 
would, of course, have confined their operations 
|| to'this ward where the forgery was committed, so 
| as to show that his figures, after all, were not far 

outofthe way. Yet, whatisthe fact? Why, we find 
that although the boxes in four of the divisions of 
the fourth ward were opened, the gains for Butler 
were very insignificant in that ward—in the sixth 
| division only 7 votes, in the eighth only 10 votes, 
| in the seventh 21, and in the ninth only 5, making 
a change of only 43 votes. Certainly you cannot 
say that the hand of Byerly can have been in that. 

Che only proof that the sitting member has 
offered to meet this recount of the ballots is the 
testimony of the election officers in three divisions, 
who swear—is that strange?—that the returns 
| which they made under their official oaths were 
true! If the returns were incorrect, it must have 
| been the result either of an honest mistake on 
the part of those election officers or of fraud. If 
| they were honestly mistaken, of course they would 
| believe their returns to be correct, and would 

say so. Ifthey were guilty of fraud, they would 
not come into court and ow up and deelare 
that they signed false returns from those divis- 
ions. So that it seems to me that this evidence 
does not strengthen the case of the sitting mem- 
ber. Their oaths, it seems to me, are no better 





| evidence than their returns, and cannot be, from 
|| the very nature of the case; indeed, when they 
| are called upon afterwards to testify in regard to 
their returns, they necessarily deal in impressions 
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and ceneral recollections which are of less value 
than the returns themselves which they signed; | 
and it seems to me that, when the contestant in- | 
troduces proof to falsify the division returns, it is 
no answer to show the returns here, or to pro- 
duce the men who made them to say that the re- 
turns are true, There could not be a case in 
which they would not say the returns were true, 
or it is hardly possible to suppose such a case. 
When these election officers were called upon 
to testify, they went somewhat into the manner 
in which they counted the votes; and I say that 


THE CON 


— 


| 
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In some instances it is probable, I think, that 
theseelection officers made a mistake, and were 


not guilty of intentional fraud, as in the eighth | 
| division of the seventh ward, which I will men- | 
| tion by way of illustration. 


You will see that 


| that division on a recount of the votes gave the 


| sitting member just ten votes less, and to the con- || 


| doubtedly made in the tally. 


there is nothing in the manner in which they say || 


they conducted the election that commands any 
high degree of confidence from this House. In 
the first place, one of these election officers, as 
you will see by the printed testimony, admitted 
that he had been tried and convicted and sentenced 


for deliberately violating the election law in 1856; |} 


and in the next place, we find, from the evidence 
before us, that some of the returns, or one of them 
at least, was not even signed by the judge of elec- 
tion, as the law required it to be signed. This 
was the case with the return in the eleventh divis- 
ion of the second ward, and if that return had 
been rejected on account of that informality it 
would have made a difference in favor of the con- 
testant of 179 votes, and would have elected him. 
Again: from the testimony of these election offi- | 
cers we find that they violated the explicitand pos- | 
ilive requirements of the statute of Pennsylvania 
as to the mode of conducting the count. ‘The law 
of Pennsylvania, which you will find in Pardon’s 
Digest, section fifty-three, page 287, requires the 
votes to be taken froin the ballot-boxes one at a 
time, and that each name upon each ticket shall 
be read, one at a time, and when read the clerk 
must enter the names, one at a time, on the tally. 


no one case did these judges obey that law. The 
manner in which they conducted the count was 


| 
You will find from the printed testimony that in | 
} 
| 


testant just ten votes more than the division re- 
turns. Now, in this case the mistake was un- 


did not tally until they had counted ten, and in 
this case they probably placed the tally mark in 
the wrong column. 

In another division the election officers undoubt- 
edly overlooked the name of ** Butler, for Con- 
gress,’’ on the regular Democratic ticket, as it is 
proved that there were ballots cast containing the 
names of all the Democratic candidates, except 
that for member of Congress, the name of Butler 
was inserted for that of Lehman. We find, too, 
that in one of the divisions of the seventh ward, 
on opening some of these bundles of ten votes 


| they were found to contain eight or nine for Leh- 
| man and one or two for Butler, showing that these 


latter votes were counted for Lehman, while they 
should have been counted for Butler. 

Mr. Speaker, I will say, in conclusion, that I 
have no earthly desire in this matter other than 
that simple justice should be done between these 
partics. They were both strangers to me when 
the hearing commenced before the committee. As 
one of the members of the committee, I endeav- 


| ored to give a patient hearing of the case, with 


this: when the polls were closed, they took off || 


the lids of the ballot-boxes and emptied the bal- 
lots all out upon the table atonce; they then sorted 


them into lots, meaning, suppose, to get the party || 


tickets together; they then counted them up into 
bundles of ten, and not a tally was made by any 
judge, inspector, or clerk, except in tens. I say 
that under such circumstances It is not unreason- 
able to suppose that some mistakes in counting 
occurred. 

But the sitting member claims that the contest- 
aut must be held to all that strictness of proof that 
would be required in a criminal case; that would 
be required if, instead of its being a hearing be- 
twean two persons before this House as to their 
respective claims to a scat upon this floor, it was 
to be considered in the light of .a criminal indict- 
ment against these election officers; and that the 
sitting member here should be allowed to avail 
himself of all the presumption of law as laid down 
in criminal cases, and that he can avail himself of 
every legal snag and quibble and suggestion which 
may be made to a jury in the trial of a criminal 
case. J claim that that is not the rule that is to | 
govern the action of this House. We need only 
to inquire who has a ciear preponderance of the 
testimony. But according to the claim made by 
the sitting member, no matter if the testimony for 
the contestant greatly preponderates over that for 
the sitting member; ao matter though every re- 


the sincere intent to get at the truth. And I have 
been fully satisfied from this hearing that the con- 
testant was fairly elected by the honest ballots of 
the people, and that he is justly entitled to a seat 
in this House in place of Mr. Lehman, the sit- 
ting member. 

Mr. WORCESTER. Mr. Speaker, this is a 
case of very considerable importance to the par- 
ties in the immediate interest; and it also seems 
to me to involve principles that are important to 
be properly settled by this House. It is one that 
is new in the history of election contests. 

The contestant before the House fora seat seeks 


to obtain that seat by appealing from the returns | 


that had been originally made by the returning 


| officers of election in the district he seeks to rep- 
| resent to the ballot-boxes themselves, claiming the 


right to a recount of the votes contained in those 


|| boxes three months after the election was held. 
| He has undertaken to have these ballot-boxes 





turn which was made by these election officers | 
deprived the contestant of votes to which he was | 
clearly entitled; no matter how untrue the returns | 
really were, you must search the hearts of these | 





election officers, and you must show from the in- | 
most recesses of their hearts that they had acrime | 
inal and fraudulent purpose. That is the claim 
on the part of the sitting member; but | take it | 
this House will not sanction such aclaim. It is | 
true that the specification of the conteStant sets | 
forth that theseelection officers “ falsely and fraud- 
ulently”’ made false returns, and counted votes for 
Lehman that ought to have been counted for But- | 
ler; but it is evident that those qualifying words | 
‘* falsely and fradldulently’’ are mere surplusage; | 
they cannot touch the gist of the matter, because 
the intent of the election officers would not affect | 
the right of either of these parties to a seat. The | 
real gist of the inquiry is whether votes were | 
counted and allowed for Lehman that ought to | 
have been counted and allowed for Butler. If we | 
have shown the latter, then we are entitled to the 
benefit of it. | 


opened without any order of this House, or of a 
committee of this House, without any order or 
permission of the legal authorities of Pennsylva- 
nia, in which State this election took place. The 
laws of Pennsylvania, as I understand them, pro- 
vide that these boxes, after they shall have served 


| their purpose on the day of election, shall be sealed 


up in a certain manner, and after the ballots have 
been depositedin them, and the boxes sealed as 
provided, they should be left with the magistrate 
nearest the place of election. They are to be there 
kept in the custody of the law, and in the keeping 


| of the magistrate, to answer the call of any person 


or tribunal that may oe authorized to try the mer- 
its of the election. 

These boxes were produced and opened on the 
demand of the contestant, under the auspices of 
the magistrate who was employed to take the tes- 
timony in the case. There was no order of any 
tribunal, or of any person authorized to try the 
merits of this election. 

This is a contest for the seat in this House from 
the first congressional district of the State of Penn- 
sylvania. ‘That district, as appears from the tes- 
timony in the case, is composed of the first, sec- 
ond, third, fourth, and a portion of the fifth and 
of the seventh, wards of the city of Philadelphia. 
These wards are subdivided, for the puposes of 
election, into fifty-one districts or divisions. For 
each of these subdivisions is an election judge, 
two inspectors, and two clerks. The duties these 
officers are severally to perform are prescribed 
by the laws of Pennsylvania. The clerks, as the 
ballots are received from the voters, are required 
to take down their names as the ballots are de- 
posited. Their names are written and numbered 
upon two separate lists. These lists are official 
papers, and are taken and preserved as such. Af- 
ter the election has closed, the ballot-boxes are 
opened, and all these several officers are to per- 
form their several parts in counting these votes. 
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_ of common pleas. 
It seems that they || 














The clerks are to keep certain documents called 
tally lists. The judges and inspectors count the 
votes, and when the count is closed the judges of 


| elections are a. under the law to make what 
|| 1s called a certificate of returns. Duplicate copies 


of all these papers are made. One set of them, 
after the election is closed, is deposited in one of 
these boxes; the other set is filed with the court 
They are filed the next day 
after the polls are closed. In this case these re- 
turns—whatare called primary returns—were filed 
in the office of the clerk of the court on the next 
day after the election; and from them it appears 
that the sitting member had a majority of 432 
votes. These division returns, as they are called, 
after they are filed in the court of common pleas, 
undergo another scrutiny before another election 
board composed of certain judges, who are called 
division judges of the wearda—ous lelel for each 
division of each ward. This board makes up 
what are called the ward return; and that, too, is 
an official document. After this is done, these 

yard returns go before another board, composed 
of one member from each of the twenty-four wards 
of the city. These twenty-four judges when met 
make out proper certificates of election for the 
candidates who have at the election received the 
highest number of votes. 
_-In this case, in the fourth ward, the judges met 
in accordance with the law; made outtheir return, 
and from that return it appears that the sitting 
member had a majority of 555 votes in that ward. 
These ward judgesappointed one William Byerly, 
whose name has been mentioned by the gentleman 
from Connecticut, [Mr. Loomis,} as the return 
judge of that ward, and delivered the return to 
him to be delivered to the board of judges for the 
city. Instead of delivering that return to the city 
board, he substituted for ita forged return, showing 
that instead of a majority of 555 votes in that ward 
for the sitting member, he hada majority of only 
229 votes. ° 

This changed the complexion of the election. 
Instead of giving the sitting member a majority 
of 132, it gave the contestant a majority of 198. 
On that certificate as made out, the production of 
fraud and forgery, the contestant, at the special 
session in July last, came before this House and 
claimed a seat. That certificate, the production, 
as I have said, of fraud and forgery, was, how- 
ever, sent to the Governor of Pennsylvania as the 
basis upon which to issue his proclamation, as re- 
quired to do under the law, declaring what parties 
are elected. The Governor, however, for a time 
deferred issuing that proclamation. Inthe medn- 
while this Byerly was indicted before the court of 
quarter sessions of Philadelphia, and on the 7th 
of November following he was sentenced for the 
crime he was proved to have committed to pay a 
fine of $300 and imprisonment in the State prison 
for the term of two anda half years. The day 
afterwards the Governor of Pennsylvania issued 
his proclamation declaring the sitting member 
elected, which proclamation recited substantially 
the facts to which I have referred. That was the 
8th of November. The next day, the 9th of No- 
vember, the contestant served his notice of contest 
on the sitting member. In that notice he specified 
thirteen distinct grounds on which he should con- 
test the election. The first was that the Governor 
had violated the law in issuing his proclamation 
in favor of the sitting member. The second that 
he, the contestant, was entitled to take his seat 
under the original certificate obtained through the 
fraud of Byerly. In the twelfth and thirteenth 
specifications he alleged that in certain wards of 
the city a certain number of illegal votes had been 
received and counted in favor of the sitting member. 
In the remaining specifications he alleged that in 
ten election divisions the election officers had made 
false returns and a false count of the votes; and 
that in these divisions they had counted a cer- 
tain number of votes for the sitting member which 
should not have been counted for him, but for the 
contestant. In the fourth specification he says: 

** Fourth. I further specify, and expect to be able to prove, 
that at said general election, in the seventh division, in the 
fourth ward, the election officers, after the closing of the 
polls at said election, did falsely and fraudulently make a 
false certificate under their hands and seals of the number 
of votes cast at said election for member of Congress, which 
certificate was taken and filed as a division return in the 
office of the prothonotary in the court of common pleas. 
They falsely and fraudulently counted and certified 30 votes 
and up s in favor of William E. Lehman that had been 


fairly and legally cast and voted for John M. Butler for said 
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